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INTRODUCTION 


Our  American  laws  and  legal  institutions  are  the  exulta- 
tion of  many,  but  how  few  Americans  really  know  what  our 
laws  are  and  how  to  find  them  is  surprizing.  Apparently, 
whenever  our  institutions  are  menaced  by  criminal  practises 
which  are  not  instantaneously  apprehended  and  eradicated; 
or  social  or  business  troubles  are  not  adjusted  to  the  satis- 
faction of  all  concerned,  there  is  a  hue  and  cry  of  the  inade- 
quacy of  our  legal  institutions,  and  professional  reformers 
become  effusive  in  their  advocacy  of  legislative  measures  to 
remedy  the  conditions.  There  are  always  many  among  us  who 
are  ready  and  willing  to  clamor  for  change  of  our  American 
laws  and  institutions  at  any  time.  In  the  meantime  our  judges 
calmly  apply  their  legal  learning  and  astute  minds  to  the 
consideration  of  these  problems,  and  render  opinions  on  the 
application  of  the  common  law  to  the  cases  that  are  presented 
to  them,  on  the  best  evidence  obtainable  of  the  alleged  con- 
ditions. These  opinions  are  very  carefully  preserved  in  bound 
volumes  that  apparently  become  closed  books  to  our  citizens. 

The  impression  that  I  desire  to  create  is  not  that  our 
well-meaning  citizens  who  advocate  reform  by  legislative 
means  are  not  of  some  service  in  forming  the  legal  institutions 
of  our  country,  but  that  their  remedies  are  over  advertised. 
The  fundamental  strength  of  our  country  rests  with  the  judi- 
cial application  of  the  common-law  principles  to  our  problems. 
This  we  feel  receives  too  little  publicity  and  consequently  is 
too  little  understood  or  appreciated  by  the  average  citizen. 

The  fact  that  lawyers  do  not  expose   the  profusion  of 
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common-law  remedies  we  believe  is  responsible  for  the  wide- 
spread ignorance  of  the  fundamental  strength  of  our  legal 
institutions,  and  the  credence  which  is  given  to  the  profes- 
sional reformers.  In  a  measure,  we  feel  that  this  is  responsible 
for  the  so-called  "rain  of  laws"  by  which  we  are  deluged. 
During  the  past  twenty  years  there  have  been  nearly  one 
million  bills  introduced  into  our  various  law-making  bodies. 
The  American  Bar  Association  Journal  of  February,  1926, 
states  that  954,625  separate  and  distinct  bills  were  introduced 
into  the  various  law-making  bodies,  of  which  no  less  than 
291,848  became  laws. 

Very  little  publicity  is  given  to  the  solution  of  our  prob- 
lems by  our  Supreme  Courts.  These  bodies,  after  careful  con- 
sideration of  the  oral  arguments  and  printed  briefs  presented 
generally  by  learned  lawyers,  decide  the  cases  and  render 
opinions  in  writing,  giving  reasons  and  authorities  for  their 
opinions.  These  opinions  are  bound  in  volumes  and  become 
the  working  tools  of  the  attorney,  but  even  their  speculative 
use  is  a  mystery  to  the  layman.  On  the  other  hand,  if  some 
social  or  economic  problem  is  discovered  by  a  politician  or 
reformer,  which  he  feels  should  be  remedied  by  having  new 
laws  added  to  the  statutes,  immediately  the  aid  of  the  press 
is  invoked,  pamphlets  are  prepared  and  speeches  made  and 
broadcast.  A  great  deal  of  this  propaganda  is  educational  and 
greatly  beneficial  to  our  citizens,  but  the  best  of  our  laws, 
the  common  law,  seems  to  be  lost  sight  of  in  trying  to  make 
new  laws  by  legislative  process. 

Thus,  in  forming  our  legal  institutions  we  have  two  great 
sources,  the  one  appealing  to  us  by  every  method  of  persuasion 
possible  for  the  constant  enactment  of  new  laws  with  which 
the  voters  quickly  become  familiar,  and  the  other  the  careful 
rational  consideration  of  accurately  presented  facts  as  to  the 
conditions  to  be  remedied,  by  trained  specialists  who  are  sworn 
to  render  a  true  opinion  of  the  law  applicable  to  the  facts. 
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The  average  citizen  knows  little  or  nothing  of  the  latter 
source. 

One  of  the  most  careful  students  of  reform  legislation, 
who  has  had  a  great  opportunity  to  observe  the  efficacy  of 
novel  legislation  in  the  General  Court  of  Massachusetts,  as 
Lieutenant  Governor  and  Governor  of  Massachusetts,  and  as 
Vice  President  and  President  of  the  United  States,  Calvin 
Coolidge,  in  his  Fourth  of  July  Oration  at  the  Philadelphia 
Sesquicentennial  Celebration  in  1926,  said: 

"Under  a  system  of  popular  government  there  will  always 
be  those  who  will  seek  for  political  preferment  by  clamoring 
for  reform.  While  there  is  very  little  of  this  which  is  not 
sincere,  there  is  a  large  portion  that  is  not  well  informed. 

"In  my  opinion  very  little  just  criticism  can  attach  to  the 
theories  and  principles  of  our  institutions.  We  do  need  a 
better  understanding  and  comprehension  of  them  and  a  better 
knowledge  of  the  foundation  of  government  in  general.  There 
is  far  more  danger  of  harm  than  there  is  of  good  in  any 
radical  changes." 

Another  very  capable  student  of  our  legal  institutions.  Dean 
Roscoe  Pound  of  the  Harvard  Law  School,  in  an  address  to 
the  Chicago  Bar  Association,  delivered  November  12,  1925, 
said: 

"More  than  one  bad  feature  of  the  reform  of  American 
procedure  that  swept  over  the  country  after  1850  is  traceable 
to  lay  application  of  the  legislative  steam-roller  to  problems 
that  did  not  admit  of  that  sort  of  solution.  And  this  is  even 
more  true  of  our  administration  of  criminal  justice.  Nowhere 
has  lay  insistence  upon  legislative  tinkering  with  details, 
without  regard  to  the  legal  setting  of  those  details,  been  more 
continuous  and  persistent,  nowhere  have  the  courts  been  more 
tied  down  by  minute  and  detailed  provisions  than  in  criminal 
law  and  criminal  procedure.  When  complaint  is  made  as  to 
the  multitude  of  laws  and  bloated  statute  books,  it  should 
be  remembered  that  the  pressure  for  more  laws  and  the  annual 
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infusions  that  bloat  the  statute  books  come  not  from  lawyers 
but  from  laymen." 

The  works  of  our  judges  are  most  profuse  and  comprehen- 
sive. It  is  difficult  to  find  a  case  for  which  we  cannot  find 
opinions  of  judges  covering  the  facts.  The  task  of  selecting 
passages  from  these  opinions  which  will  demonstrate  how 
capably  the  common  law  applies  to  our  most  common  prob- 
lems was  undertaken  some  years  ago,  and  the  work  of  select- 
ing from  resources  so  vast  without  omitting  material  of  great 
value  has  been  very  difficult. 

In  this  book,  care  has  been  taken,  in  the  selection  of  author- 
ities, to  use  those  that  are  most  universally  recognized  as  the 
highest  legal  authorities,  such  as  the  Supreme  Court  of  the 
United  States,  or  the  House  of  Lords  of  Great  Britain,  or  the 
State  Supreme  Courts  which  are  recognized  as  rendering 
opinions  of  the  highest  authority.  It  has  been  the  author's  aim 
to  avoid  principles  that  are  peculiar  to  any  particular  juris- 
diction. 

The  subjects  are  divided  in  accordance  with  the  usual  law 
school  classification;  thus  chapters  are  devoted  to  such  subjects 
as  Constitutional  Law,  Criminal  Law,  Torts,  Contracts, 
Agency,  Personal  Relations,  Partnership,  Corporations, 
Trusts,  Equity,  Wills,  Negotiable  Instruments,  Sales  and  Evi- 
dence. 

The  chapters  on  Constitutional  Law,  Criminal  Law,  Torts, 
Contracts,  Agency,  Personal  Relations,  Trusts,  Equity,  Wills 
and  Evidence  have  been  treated  entirely  by  selections  from 
opinions  of  judges  expounding  the  common  law.  The  subjects 
Negotiable  Instruments,  Sales  and  Partnership  have  been 
taken  entirely  from  the  Uniform  Acts  which  have  been 
adopted  in  most  jurisdictions  and  which  are  a  sort  of  crystal- 
lization of  the  common-law  principles  by  eminent  authorities, 
and  Bankruptcy  has  been  taken  from  the  Federal  statute, 
which  has  superseded  all  State  laws  on  the  subject.  The  sub- 
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ject  Corporations  is  composed  of  both  common-law  passages 
and  statutes. 

In  order  that  the  reader  may  become  familiar  with  the  pri- 
mary repositories  of  the  Common  Law  we  have  added  several 
very  important  cases  just  as  they  appear  in  the  Reports  of 
the  United  States  Supreme  Court.  The  cases  include  Marbury 
V.  Madison,  which  opinion  was  written  by  Chief  Justice  John 
Marshall,  and  was  one  of  the  first  great  constitutional  opinions 
with  which  every  American  citizen  should  be  familiar.  The 
opinion  in  the  celebrated  Slaughter  House  Cases  is  added  to 
illustrate  a  great  decision  of  another  period.  Two  modern 
cases  are  added  to  illustrate  the  modern  methods  of  rendering 
opinions.  The  author  has  selected  Ponzi  v.  Fessenden,  which 
opinion  was  rendered  by  Chief  Justice  Taft  in  1922,  and 
Attorney  General  v.  Tufts,  an  opinion  of  Chief  Justice  Rugg 
of  Massachusetts.  The  latter  two  cases  were  prepared  by 
the  office  of  the  Attorney  General  of  Massachusetts  while 
the  author  was  in  that  office,  and  are  cases  with  which  he 
became  familiar  and  which  he  feels  it  will  be  of  profit  to  the 
average  American  to  read  to-day. 


II 

For  the  benefit  of  the  reader  who  ig  hot  familiar  with 
methods  of  presenting  case  law  I  add  this  word  of  introduc- 
tion. 

When  a  case  is  decided  by  a  court  of  last  resort,  the  justices 
in  deciding  the  case,  render  a  written  opinion,  in  which  they 
state  their  opinion  of  the  law  and  cite  authorities  for  holding 
as  they  do.  These  opinions  are  preserved  and  published  for 
the  guidance  of  the  people.  In  most  States,  to-day,  we  have 
official  reporters  of  decisions  whose  duty  it  is  to  write  head- 
notes  and  complete  the  statements  of  facts  in  order  to  enable 
the  reader  to  understand  upon  what  facts  the  case  was  pre- 
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sented  to  the  court  for  decision.  The  opinions  are  then  pub- 
lished in  bound  volumes  and  numbered.  The  cases  are  gen- 
erally arranged  in  the  volume  in  the  order  in  which  the 
opinions  are  rendered.  If  we  desire  to  refer  to  a  certain  case 
in  for  instance  the  239th  volume  of  Massachusetts  reports, 
we  give  the  page  on  which  the  opinion  commences  and  cite 
as  follows:  "239  Mass.  65." 

Formerly  the  volumes  of  reports  were  designated  by  the 
reporter's  name.  Thus  the  early  United  States  Supreme  Court 
opinions  are  published  in  volumes  designated  "Dallas," 
"Cranch,"  "Wheaton,"  "Peters,"  etc.,  and  the  various  State 
reports  were  also  designated  in  the  same  manner.  If  any  abbre- 
viations in  citations  are  not  understood  reference  should  be 
made  to  a  law  dictionary,  such  as  Bouvier's  Law  Dictionary, 
under  "Abbreviations,"  which  will  give  the  reporter's  full 
name  and  the  cases  he  reported. 

For  purpose  of  explanation,  we  will  take  the  first  quotation, 
which  reads  as  follows : 

"1.  A  contract  is  an  agreement  in  which  a  party  undertakes 
to  do,  or  not  to  do,  a  particular  thing." 

Marshall,  Sturges  v.  Crowninshield,  4  Wheat.  122. 

The  name  "Marshall"  indicates  that  the  sentence  was  writ- 
ten by  Chief  Justice  John  Marshall  of  the  United  States 
Supreme  Court,  "Sturges  v.  Crowninshield"  denotes  the 
parties  plaintiif  and  defendant  in  the  case  as  it  was  presented 
to  the  Supreme  Court  of  the  United  States.  "4  Wheat.  122" 
denotes  that  the  opinion  will  be  found  reported  in  the  4th 
volume  of  Wheaton's  United  States  Supreme  Court  Reports 
at  page  122.  Thus  we  know  that  the  sentence  was  written 
by  Chief  Justice  'John  Marshall  of  the  Supreme  Court  of  the 
United  States  and  appears  in  the  4th  volume  of  Wheaton's 
Reports  at  page  122. 

In  order  to  illustrate  what  will  be  found  at  page  122  of  the 
4th  volume  of  Wheaton's  Reports,  I  have  incorporated  the 
report,  as  it  appears  in  that  volume,  in  the  Chapter  of  Illus- 
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trative  Cases.  While  I  have  had  considerable  difficulty  in 
abridging  the  material  I  desire  to  present  in  a  book  of  this 
kind,  I  believe  we  can  spare  the  space  to  print  this  opinion, 
as  I  believe  this  case  will  not  only  help  us  to  understand  the 
citations  used  throughout  the  book,  but  it  is  a  case  of  value 
to  us  in  understanding  what  is  meant  by  the  obligations  of  a 
contract  under  the  Federal  Constitution,  the  force  of  State 
and  Federal  bankrupt  laws,  and  a  little  of  the  methods  used 
in  construing  a  constitution  or  statute. 

One  thing  I  should  like  to  call  to  the  reader's  attention 
is  the  apparently  inconspicuous  place  this  sentence  has  in  the 
opinion  which  we  have  chosen  to  begin  to  form  our  conception 
of  a  legal  contract.  It  is  a  proposition  which  Marshall  used 
in  establishing  what  the  obligations  of  a  contract  are.  It  is 
apparently  not  vital  to  the  decision  of  that  part  of  the  opinion, 
which  is  whether  the  obligations  of  a  contract  have  been 
impaired  by  the  facts  given.  It  is  what  a  lawyer  would  call 
dicta,  but  we  will  find  this  definition  quoted  over  and  over 
again  in  the  law  and  accepted  as  a  definition  of  a  simple 
contract.  Some  of  our  legal  authorities  believe  that  a  defi- 
nition of  a  contract  should  contain  mention  of  the  element 
of  consideration,  which  is  absolutely  essential  to  enforce  a 
contract  in  our  courts;  but  in  order  for  us  to  commence  by 
forming  a  simple  conception  of  a  contract,  I  believe  we  can 
take  up  the  matter  of  consideration  better  a  little  later,  after 
we  have  conceived  just  what  we  are  to  deal  with  in  contracts. 

In  passing  I  wish  to  call  attention  to  one  particular  in 
which  the  opinion  in  this  case  is  unusual.  It  will  be  noted  that 
Chief  Justice  John  Marshall  does  not  quote  a  single  authority. 
This  is  one  of  the  remarkable  features  about  the  opinions  of 
Marshall.  In  solving  the  great  problems,  which  lead  to  the 
establishment  of  our  American  Constitutional  Law,  the  jus- 
tices of  the  United  States  Supreme  Court  had  little  aid  from 
legal  authorities.  In  many  instances  they  had  to  take  their 
problems  as  of  first  impression,  and  by  their  legal  learning 
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and  logical  thinking  establish  our  most  perfect  form  of  govern- 
ment. In  the  other  quotations  which  are  not  quite  so  axiomatic 
in  the  law,  the  reader  will  find  by  consulting  the  case  from 
which  the  quotation  is  taken,  either  a  full  discussion  of  the 
principle,  illustrative  facts  or  reference  to  other  authority 
which  if  he  follow  through  will  lead  him  to  a  full  under- 
standing of  the  principle. 

Let  us  take  for  illustration  the  3d  paragraph  of  Chapter  I, 
which  reads  as  follows : 

"3.  Every  one  has  a  right  to  select  and  determine  with 
whom  he  will  contract,  and  cannot  have  another  person  thrust 
upon  him  without  his  consent." 

Gray,  Ark.  Smelting  Co.  v.  Belden  Co.,  127  U.  S.  379. 

Here  we  have  a  clear  statement  of  a  principle  of  contract 
law,  quoted  from  the  case  of  Arkansas  Smelting  Co.  v.  Belden 
Co.,  in  the  127th  volume  of  the  United  States  Supreme  Court 
at  page  379.  I  have  reprinted  the  opinion  of  Mr.  Justice 
Gray  in  that  case  in  our  Chapter  of  Illustrative  Cases. 
It  will  be  noted  there  is  authority  cited,  i.e.,  reference  made 
to  other  cases  where  the  point  has  been  decided  for  nearly 
every  assertion  made  in  the  opinion.  In  the  case  of  the  present 
sentence  reference  is  made  to  several  cases.  Take  for  instance 
the  case  of  the  Boston  Ice  Co.  v.  Potter,  123  Mass.  28.,  which 
is  cited  as  authority  for  the  statement.  If  the  reader  take 
down  the  123d  volume  of  Massachusetts  Supreme  Court  Re- 
ports and  refer  to  page  28  he  will  find  a  leading  case  on  this 
subject  which  thoroughly  explains  every  detail  of  it.  It  will 
also  be  noted  in  the  case  of  Arkansas  Smelting  Company  v. 
Belden  Company  that  the  court  deals  not  only  with  the  rule 
of  law,  but  with  the  exceptions  thereto.  Also  the  court  has 
included  the  facts  which  were  under  consideration  at  the  time 
the  case  was  decided.  Thus  if  a  person  has  difficulty  in  grasp- 
ing an  idea  he  should  refer  to  the  original  case,  and  some  of 
the  cases  cited  therein,  and  he  will  eventually  come  to  a  clear 
conception  of  the«principle. 
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It  might  be  well  to  add  a  word  of  caution  to  the  reader 
that  too  great  dependence  should  not  be  placed  upon  his  idea, 
based  from  a  mere  reading  of  the  principle,  of  what  the  law 
is.  There  are  many  elements  to  be  taken  into  consideration 
in  the  correct  application  of  a  principle  of  law.  The  principles 
contained  in  this  book  should  be  used  as  a  mariner  uses  the 
light  of  a  guiding  beacon  when  navigating  a  dangerous  chan- 
nel. As  the  mariner,  even  though  he  sees  the  light  of  the 
beacon,  knows  that  there  are  dangerous  rocks  concealed  along 
the  way,  and  treacherous  currents,  and  adverse  winds,  to  be 
guarded  against,  so  in  steering  legal  matter  through  its  correct 
channels  there  are  more  things  to  be  considered  than  broad 
principles,  and  while  the  principles  may  show  much  light  upon 
a  dangerous  field,  when  much  is  at  stake  an  experienced  and 
well-trained  lawyer  should  be  sought  to  guide  the  case. 
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I 

CONTRACTS 

7.   What  is  a  contract? 

A  contract  is  an  agreement  in  which  a  party  undertakes 
to  do,  or  not  to  do,  a  particular  thing. 

Marshall,  Sturges  v.  Crowninshield,  4  Wheat.  122. 

2.  Who  can  decide  for  a  man  ivhat  kind  of  a  contract  he 
shall  make? 

What  determines^  whenever  possible^  the  nature  of  a  con- 
tract? 

Every  man  is  the  master  of  the  contract  he  may  choose 
to  make,  and  it  is  of  the  highest  importance  that  every  con- 
tract should  be  construed  according  to  the  intention  of  the 
contracting  parties. 

Erie,  Clark  v.  Watson,  et  al.,  18  C.  B.  R.,  NS.  278. 

3.  Who  decides  imth  whom  a  man  may  contract? 

Every  one  has  a  right  to  select  and  determine  with  whom 
he  will  contract,  and  cannot  have  another  person  thrust  upon 
him  without  his  consent. 

Gray,  Ark.  Smelting  Co.  v.  Belden  Co.,  127  U.  S.  379. 

4.  Will  the  form  of  one  written  contract  have  any  effect 
upon  another  contract  which  parties  decide  to  make? 

Contracts  are  so  various  in  their  terms  that  it  is  really  im- 
possible to  argue  from  the  letter  of  one  to  the  letter  of  an- 
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other.  All  we  can  do  is  to  apply  the  spirit  of  the  law  to  the 
facts  of  each  particular  case. 

Martin,  Bradford,  et  al.,  v.  Williams,  L.  R.  7  Exch.  259. 

5.  Where  parties  talk  about  making  a  contract  in  writing 
will  the  conversation  be  considered  a  contract? 

When  the  parties  intend  that  a  mere  verbal  agreement  shall 
be  finally  reduced  to  writing  as  the  evidence  of  the  terms  of 
the  contract,  it  may  be  true  that  nothing  is  binding  upon  either 
party  until  the  writing  is  executed. 

O'Brien,  Sanders  v.  P.  B.  F.  Co.,  144  N.  Y.  209. 

6.  After  the  contract  is  reduced  to  writing  will  the  conver- 
sation  that  led  up  to  it  be  regarded  in  lanv? 

State  what  effect  parol  or  oral  testimony  has  on  a  written 
contract. 

It  is  a  rule  of  substantive  law  that  when  a  written  contract 
is  made,  it  fixes  the  rights  of  the  parties  and  cannot  be  varied 
by  antecedent  negotiations  or  contemporaneous  qualification. 
Jenney,  Spevack  v.  Budish,  238  Mass.  215. 

7 .  If  the  parties  have  acted  upon  a  contract  in  a  certain 
way  will  the  Court  decide  that  it  was  a  wrong  way? 

When  the  language  of  a  contract  is  open  to  doubt  and  the 
parties  to  it  have  adopted  and  acted  upon  a  particular  con- 
struction, such  construction  will  be  considered  as  of  great 
weight  by  the  court  and  will  usually  be  adopted  by  it. 
Crosby,  Crowe  v.  Dixby,  237  Mass.  249. 

8.  If  a  man  chooses  to  make  a  poor  contract  will  the  law 
excuse  him  from  performing  it? 

When  a  contract  has  been  made,  plain  in  its  words  and 
free  from  doubt  as  to  its  meaning,  the  parties  must  be  held 
to  be  bound  even  though  the  result  may  seem  to  be  hard  upon 
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one  or  both  of  them.  The  contract  must  be  enforced  according 
to  its  terms. 

Rugg,  Roshland  v.  Columbia  Ins.  Co.,  237  Mass.  467. 

9.  If  it  ivere  legal  to  charge  six  per  cent  interest  on  money 
at  the  time  a  contract  is  made  and  the  Legislature  should  pass 
a  laio  making  it  illegal  to  charge  more  than  five  per  cent  before 
the  contract  is  tertninated,  would  it  afect  the  contract? 

The  law  as  to  the  enforcement  and  effect  of  a  contract  at 
the  time  it  is  made  cannot  be  changed  to  the  detriment  of 
either  party.  Such  law  enters  into  the  terms  of  the  contract 
and  becomes  a  part  of  the  obligation. 

Hanscom  v.  Maiden  &  Melrose  Gas  Light  Co.,  220  Mass.  1. 

10.  Who  can  make  a  contract^  that  is,  ivhat  is  the  rule  of 
contractual  capacity  laid  doivn  by  Lord  Coke? 

We  know  no  better  rule  (in  regard  to  capacity  to  contract) 
than  that  laid  down  by  Lord  Coke  that  the  person  must  be 
able  to  understand  what  he  is  about. 

Hovey  v.  Chase,  52  Me.  304. 

11.  Can  a  person  under  twenty-one  years  of  age  make  a 
contract? 

If  a  person  under  the  age  of  tiventy-one  does  not  wish  to 
be  bound  can  the  other  party  enforce  the  contract? 

Can  the  other  party  refuse  to  perform  the  contract  because 
of  the  minority  of  a  party? 

A  contract  of  a  minor  is  voidable  only  and  that  at  his 
election.  The  other  contracting  party  cannot  avail  himself  of 
the  lack  of  power  on  the  part  of  the  minor  to  conclusively 
bind  himself  as  a  reason  for  refusing  performance  on  his  part. 

Spear,  Union  Central  Life  Ins.  Co.  v.  Hilliard,  63  Ohio  St. 
478. 
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12.  Can  an  infant  be  hound  by  any  kind  of  contract  that 
he  may  make? 

An  infant  may  make  a  valid  contract  for  necessaries  and 
the  matter  of  doubt  in  the  present  case  is  what  expenditures 
are  embraced  in  the  term  "necessaries."  .  .  .  What  subjects 
of  expenditure  are  included  in  this  class  is  a  matter  of  law 
to  be  decided  by  the  court. 

Tupper  V.  Cadwell,  12  Met.  559. 

13.  If  an  infant  induces  a  party  to  contract  with  him  by 
fraudulent  representations  as  to  his  age^  can  the  other  party 
sue  for  deceit  and  recover  what  he  is  damaged  by  an  action 
of  tort? 

The  general  rule  is,  of  course,  that  infants  are  liable  for 
their  torts.  But  the  rule  is  not  an  unlimited  one.  It  is  to  be 
applied  with  due  regard  to  the  other  equally  well-settled  rule 
that,  with  certain  exceptions,  they  are  not  liable  on  their  con- 
tracts; and  the  dominant  consideration  is  not  that  of  liability 
for  their  torts,  but  protection  from  their  contracts. 
Morton,  Slayton  v.  Barry,  175  Mass.  513. 

14.  What  is  one  of  the  necessary  elements  of  a  binding 
legal  contract  which  enables  us  to  distinguish  a  contract  from 
a  gratuity? 

To  be  valid  and  enforceable  the  contract  must  be  mutually 
binding  and  supported  by  a  consideration. 
Braley,  Cass  v.  Lord,  236  Mass.  430. 

15.  What  is  consideration  in  a  contract? 
From  whom  must  the  consideration  move? 

Consideration  means  something  which  is  of  value  in  the 
eye  of  the  law,  moving  from  the  plaintiff;  it  may  become  a 
benefit  to  the  plaintiff  or  some  detriment  to  the  defendant; 
but  at  all  events  it  must  be  moving  from  the  plaintiff. 
Patteson,  Thomas  v.  Thomas,  2  Q.  B.  R.  851. 
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16.  What  is  the  definition  of  consideration  in  the  famous 
case  of  Cooke  v.  Oxley? 

In  order  to  sustain  a  promise,  there  must  be  either  a  damage 
to  the  plaintiff,  or  an  advantage  to  the  defendant. 
Buller,  Cooke  v.  Oxley,  3  T.  R.  653. 

17 .  Can  a  valid  contract  be  made  without  consideration? 
What  is  the  effect  of  a  seal  on  a  contract? 

Whether  wisely  and  equitably  or  not,  the  common  law 
unyieldingly  insists  upon  a  consideration  or  a  paper  with  a 
seal  attached. 

Fletcher,  Boston  &  Maine  R.  R.  v.  Bartlett,  3  Cush.  224. 

18.  Are  profnises  without  consideration  enforceable  in  law? 
What  is  meant  by  nudum  pactum? 

Promises  without  consideration  are  not  enforced,  because 
they  are  gratuitous,  and  the  law  leaves  the  performance  to 
the  liberality  of  the  makers. 

Heath,  Lee  v.  Muggeridge,  et  al,  5  Taunton  36. 

19.  Where  there  are  several  considerations,  some  foolish 
and  one  which  shows  a  little  legal  consideration,  will  the 
Court  sustain  the  contract? 

The  Court  held  where  there  are  divers  considerations  al- 
leged by  the  plaintiff,  and  some  are  frivolous  and  void;  yet  if 
any  of  these  be  good,  the  plaintiff  shall  recover. 

Bradburne  v.  Bradburne,  Cro.  Eliz.  149. 

20.  Does  the  actual  value  of  the  consideration  affect  a  con^ 
tract? 

Any  act  of  the  plaintiff  from  which  the  defendant  or  a 
stranger  derives  a  benefit  or  advantage,  or  any  labor,  detri- 
ment, or  inconvenience  sustained  by  the  plaintiff,  however 
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small  the  benefit  or  inconvenience,  may  be  a  sufficient  con- 
sideration, if  such  an  act  is  performed  or  such  inconvenience 
suffered  by  the  plaintiff  with  consent  express  or  implied  of 
the  defendant. 

Barber  v.  Fox,  2  Wm.  Saund.  137. 

Zl.  Does  the  law  consider  whether  the  non-performance  of 
a  verbal  promise  without  consideration  will  be  disgraceful? 

The  rule  that  a  mere  verbal  promise,  without  any  considera- 
tion cannot  be  enforced  by  action,  is  universal  in  its  applica- 
tion, and  cannot  be  departed  from  to  suit  particular  cases  in 
which  a  refusal  to  perform  such  a  promise  may  be  disgraceful. 
Parker,  Mills  v.  Wyman,  3  Pick.  207. 

22.  Why  does  the  law  insist  upon  a  consideration  to  sup' 
port  a  contract? 

Because  words  are  oftentimes  spoken  by  men  inadvisedly 
and  without  deliberation,  the  law  has  provided  that  a  con- 
tract by  words  shall  not  bind  without  consideration. 
Sharington  v.  Strotten,  Plow,  308. 

23.  Is  there  ever  an  implied  consideration  for  a  contract? 

Where  a  man  is  under  a  moral  obligation  which  no  court 
of  law  or  equity  can  enforce,  and  promises,  the  honesty  and 
rectitude  of  the  thing  is  a  consideration.  As  if  a  man  promise 
to  pay  a  just  debt,  the  recovery  of  which  is  barred  by  the 
Statute  of  Limitations. 

Mansfield,  Hawkes  v.  Saunders,  Cowper  289. 

24.  Will  a  person  be  bound  by  contracts  made  during 
minority.,  after  he  becomes  of  age? 

Where  an  infant  contracts  debts  during  his  minority,  if 
after  he  comes  of  age  he  consents  to  pay  them  an  action  lies. 
Mansfield,  Atkins  v.  Hill,  Cowper  284. 
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25.  Is  forbearance  to  sue  a  good  consideration  for  a  con- 
tract^ 

The  authorities  clearly  establish  that  if  an  agreement  is 
made  to  compensate  a  disputed  claim,  forbearance  to  sue  in 
respect  of  that  claim  is  a  good  consideration;  and  whether 
proceedings  to  enforce  the  disputed  claim  have  or  have  not 
been  instituted  makes  no  difference. 

Cockburn,  Callisher  v.  Beschoffsheim,  5  Q.  B.  449. 

26.  Is  a  legal  obligation  a  good  consideration  for  a  con- 
tract? 

A  legal  obligation  is  always  a  sufficient  consideration  to 
support  either  an  express  or  an  implied  promise;  such  as  an 
infant's  debt  for  necessaries;  or  a  father's  promise  to  pay  for 
the  support  and  education  of  his  minor  children.  But  when 
the  child  shall  have  attained  to  manhood,  and  shall  have  be- 
come his  own  agent  in  the  world's  business,  the  debts  he  incurs, 
whatever  may  be  their  nature,  create  no  obligation;  and  it 
seems  to  follow  that  a  promise  founded  upon  such  a  debt  has 
no  legally  binding  force. 

Parker,  Mills  v.  Wyman,  3  Pick.  207. 

27.  Is  the  promise  to  perform  an  act  which  one  is  legally 
bound  to  perfor?7i  a  good  consideration? 

If  the  only  consideration  for  the  promise  of  the  creditor 
is  the  performance  of  the  debtor,  or  a  promise  to  perform 
some  act  which  he  is  legally  bound  to  perform,  the  promise  is 
without  consideration. 

Parmelee  v.  Thompson,  45  N.  Y.  58. 

28.  Is  a  past  consideration  sufficient  consideration  to  sup- 
port a  contract? 

A  consideration  executed  and  past  is  not  sufficient  to  main- 
tain an  assumpsit,  unless  it  were  moved  by  a  precedent  re- 
quest, and  so  laid. 

Hatch  V.  Purcell,  1  Foster  544. 
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29.  Is  the  promise  to  do  what  a  man  is  obliged  to  do  a  good 
consideration  for  a  contract? 

The  general  rule  is  that  a  promise  of  a  party  to  a  contract 
to  do  or  the  doing  of  that  which  he  is  already  under  a  legal 
obligation  to  do  by  the  terms  of  the  contract,  is  not  a  valid 
consideration  to  support  the  promise  of  the  other  party  to 
pay  an  additional  compensation  for  such  performance. 

Start,  King  v.  Duluth,  Missabe  &  N.  R.  R.  Co.,  61  Minn.  482. 

30.  Will  a  smaller  sum  of  money  be  satisfaction  for  a 
larger? 

Payment  of  a  lesser  sum  on  the  day  in  satisfaction  of  a 
greater,  cannot  be  any  satisfaction  for  the  whole,  because  it 
appears  to  the  judges,  that  by  no  possibility  a  lesser  sum  can 
be  a  satisfaction  to  the  plaintiff  for  a  greater  sum,  but  the  gift 
of  a  horse,  hawk  or  robe,  etc.,  in  satisfaction  is  good. 
Pinnel's  Case,  5  Cokes  Rep.  117a. 

31.  Can  any  article  of  personal  property  of  less  value  be 
given  in  good  satisfaction  for  a  larger  sutn  of  money? 

A  lesser  sum  cannot  be  a  satisfaction  for  a  greater,  but  the 
gift  of  a  horse,  hawk,  or  robe,  etc.,  in  satisfaction  is  good. 
Blackburn,  Foakes  v.  Beer,  L.  R.  8  App.  Cas.  605. 

32.  Is  the  payment  of  a  debt  before  it  becomes  due  by  a 
smaller  amount  a  good  satisfaction? 

A  sum  of  money  payable  at  a  different  time  is  a  good  satis- 
faction of  a  larger  sum  payable  at  a  future  day. 
Parke,  Sibree  v.  Tripp,  15  M.  &  W.  22. 

33.  Will  the  courts  seek  to  find  an  adequate  consideration 
to  support  a  contract  wherever  possible? 

While  recognizing  and  giving  effect  to  the  rule  of  law  that 
a  creditor  cannot  bind  himself  by  a  simple  agreement  to  accept 
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a  smaller  sum  in  lieu  of  an  ascertained  existing  debt  of  a 
larger  amount,  because  such  agreement  is  without  considera- 
tion, courts  have  nevertheless  often  declared  that  the  rule  is 
not  to  be  extended  beyond  its  precise  import,  and  especially  if 
a  consideration  for  such  agreement  is  found  to  exist,  of  which 
the  law  can  take  notice,  that  courts  will  not  inquire  into  its 
adequacy. 

Allen,  Hastings  et  al  v.  Lovejoy,  140  Mass.  261. 

34.  Will  a  moral  obligation  ever  he  a  good  consideration? 

The  general  position,  that  moral  obligation  is  a  sufficient 
consideration  for  an  express  promise,  is  to  be  limited  in  its 
application  to  cases  where  at  some  time  or  other  a  good  or 
valuable  consideration  has  existed. 

Parker,  Mills  v.  Wyman,  3  Pick.  207. 

35.  What  is  the  effect  of  a  seal  on  a  contract? 

The  seal  imports  a  consideration  and  creates  a  legal  obliga- 
tion. 

Lewis,  Candor  and  Henderson's  Appeal,  27  Pa.  St.  R.  119. 

36.  Why  is  a  seal  equivalent  to  consideration? 

The  policy  of  the  rule  (requiring  seals)  consists  in  giving 
ceremony  and  solemnity  to  the  execution  of  important  instru- 
ments by  means  of  which  the  attention  of  the  parties  is  more 
certainly  and  effectively  fixed,  and  frauds  less  likely  to  be 
practised  upon  the  unwary. 

Kent,  Warren  v.  Lynch,  5  Johnson  239. 

37 .  Does  the  material  used  in  makifjg  a  seal  make  any  legal 
difference? 

It  is  the  seal  which  authenticates  and  not  the  substance  on 
which  it  is  impressed;  and  where  the  court  can  recognize  its 
identity,  they  should  not  be  called  upon  to  analyze  the  ma- 
terial which  exhibits  it. 

Grier,  Pillow  v.  Roberts,  13  Howard  472. 
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38.  Hoiv  does  a  bond  differ  from  a  contract? 

A  bond  imports  the  existence  of  a  seal,  and  the  latter  is 
requisite  to  the  legal  existence  of  a  bond. 

Peckham,  Blewitt  v.  Boorum,  142  N.  Y.  357. 

39.  Where  an  instrument  is  executed  can  parol  evidence  he 
introduced  in  a  trial  to  show  that  it  was  an  escrow? 

Many  of  the  old  English  cases  held  the  doctrine  that  where 
there  was  a  writing  bearing  upon  its  face  the  marks  that  it 
was  fully  and  completely  executed,  if  there  were  a  delivery 
of  the  writing  to  the  party  himself,  there  could  be  no  parol 
evidence  that  the  deliver)^  was  upon  a  condition  or  in  escrow. 
Peckham,  Blewitt  v.  Boorum,  142  N.  Y.  357. 

40.  How  are  the  various  parts  of  a  contract  construed? 

A  contract  must  be  construed  as  a  whole  and  the  intention 
of  the  parties  is  to  be  collected  from  the  entire  instrument, 
and  not  from  detached  portions,  it  being  necessary  to  construe 
all  its  parts  in  order  to  determine  the  meaning  of  any  particu- 
lar part  as  well  as  of  the  whole. 

Carter,  Chicago  Home  for  Girls  v.  Carr,  133  N.  E.  344. 

41.  Where  a  contract  is  partly  written  and  partly  printed 
which  is  considered  first.,  the  writing  or  the  printing  matter? 

In  the  case  where  the  agreement  is  partly  written  and  in 

part  printed,  the  preference  is  always  given  to  the  written 

part. 

American  Express  Co.  v.  Pinckney,  29  111.  392. 

42.  How  is  the  language  of  a  contract  construed  in  court? 

Statutes  and  contracts  should  be  read  and  understood  ac- 
cording to  the  natural  and  most  obvious  import  of  the  lan- 
guage, without  resorting  to  subtle  and  forced  construction  for 
the  purpose  of  either  limiting  or  extending  their  operation. 
Chicago  Home  for  Girls  v.  Carr,  133  N.  E.  344. 
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43.  What  is  a  bilateral  contract? 

It  is  an  accepted  legal  maxim  that  in  a  bilateral  agreement 
both  of  the  mutual  promises  must  be  binding  or  neither  will 
be,  for  if  one  of  the  promises  is  for  any  reason  invalid  the 
other  has  no  consideration  and  so  they  both  fall. 

Pierce,  Bernstein  v.  W.  B.  Mfg.  Co.,  238  Mass.  589. 

44.  What  is  a  unilateral  contract? 

An  ordinary  case  of  a  unilateral  contract  grows  out  of  an 
offer  of  one  party  to  do  something  if  the  other  party  will 
do  or  refrain  from  doing  something.  If  the  party  to  whom 
such  an  offer  is  made  acts  upon  it  in  the  manner  contemplated, 
either  to  the  advantage  of  the  offerer  or  to  his  own  disadvan- 
tage, such  action  makes  the  contract  complete  and  notice  of 
the  acceptance  of  the  offer  before  the  action  is  unnecessary. 
1st  National  Bank  of  Boston  v.  Watkins,  154  Mass.  385. 

45.  Give  an  example  of  a  unilateral  contract. 

An  option  to  purchase  real  estate  is  a  unilateral  contract 
by  which  the  owner  of  the  property  agrees  with  the  holder 
of  the  option  that  he  has  the  right  to  buy  the  property  accord- 
ing to  the  terms  of  the  contract. 

Carroll,  Morgan  v.  Forbes,  236  Mass.  480. 

46.  Must  the  assent  to  a  contract  he  mutual? 

Is  a  person' s  unexpressed  intention  a  part  of  a  contract? 

It  is  elementary  in  the  law  of  contracts  that  the  assent  to 
the  terms  of  an  agreement  must  be  mutual,  and  an  obligation 
does  not  arise  where  the  terms  of  the  contract  are  not 
agreed  to. 

The  understanding  or  unexpressed  intention  of  one  party 
is  not  binding  on  the  other  party  to  the  contract.  The  intention 
or  understanding  must  be  mutual  to  create  a  legal  obligation. 
Carroll,  Lonnqvist  v.  Lammi,  240  Mass.  371. 
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47.  Must  the  offer  he  accepted  in  the  same  terms  as  given 
or  can  the  acceptance  he  a  modification  of  the  offer? 

An  offer  made  by  one  party  must  be  accepted  without  quali- 
fication, or,  if  any  variation  from  the  offer  is  made  by  the 
accepting  party,  the  variation  in  turn  must  be  unequivocally 
adopted  by  the  party  making  the  first  offer,  before  a  contract 
can  be  made. 

Rugg,  Mehlor  Flour  Mills  Co.  v.  Linden,  230  Mass.  119. 

48.  Can  a  person  show  that  he  meant  to  do  a  different  thing 
from  that  which  his  actions  indicated? 

A  party  cannot  escape  the  natural  and  reasonable  inter- 
pretation which  must  be  put  on  what  he  says  and  does,  by 
showing  that  his  words  were  used  and  his  acts  done  with  a 
different  and  undisclosed  intention. 

Colt,  Stoddard  v.  Ham,  129  Mass.  383. 

49.  Does  the  law^  consider  secret  intentions  of  a  party? 

It  is  not  the  secret  purpose,  but  the  expressed  intention, 
which  must  govern,  in  the  absence  of  fraud  and  mutual  mis- 
take. 

Colt,  Stoddard  v.  Ham,  129  Mass.  383. 

50.  Can  an  offer  he  accepted  at  any  time  before  retracted? 

If  the  offer  is  not  retracted  it  is  in  force  as  a  continuing 
offer  till  the  time  for  accepting  or  rejecting  it  has  arrived. 
But  if  it  is  retracted,  there  is  an  end  of  the  proposal. 

Stevenson,  Jacques  &  Co.  v.  McLean,  2  Q.  B.  Div.  346. 

51.  How  long  is  an  offer  in  effect  if  made  by  mail  accord- 
ing to  the  English  House  of  Lords'  case  of  Dunlop  v.  Higgins? 

Where  an  individual  makes  an  offer  by  post,  stipulating 
for,  by  the  nature  of  the  business  having  the  right  to  expect, 
an  answer  by  return  of  post,  the  offer  can  endure  for  only  a 
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limited  time,  and  the  making  of  it  is  accompanied  by  an  im- 
plied stipulation  that  the  answer  shall  be  sent  by  return  post. 
If  that  implied  stipulation  is  not  satisfied,  the  person  making 
the  offer  is  released. 

Dunlop  V.  Higgins,  1  H.  L.  C.  381. 

52.  When  mail  is  used  for  accepting  an  offer  when  does 
the  acceptance  take  place? 

It  may  be  taken  as  now  settled  that  where  an  offer  is  made 
and  accepted  by  letters  sent  through  the  post,  the  contract  is 
completed  the  moment  the  letter  accepting  the  offer  is  posted 
even  although  it  never  reaches  its  destination. 

Byrne  &  Co.,  v.  Van  Tienhoven  &  Co.,  5  C.  P.  D.  344. 

53.  Can  the  rule  in  Byrne  &  Co.  v.  Van  Tienhoven  {see 
52)  be  abrogated  by  the  act  of  the  parties? 

The  person  making  the  offer  may  always,  if  he  chooses, 
make  the  formation  of  the  contract  which  he  proposes  depen- 
dent upon  the  actual  communication  to  himself  of  the  accept- 
ance. 

Gray,  Lewis  v.  Browning,   130  Mass.   173. 

54.  In  which  State  is  the  contract  consu7nmated  when  a 
letter  making  an  offer  is  sent  from  one  State  to  another? 

When  a  proposal  to  purchase  goods  is  made  by  letter  sent 
to  another  State,  and  is  there  assented  to,  the  contract  of  sale 
is  made  in  that  State. 

Boit  &  McKenzie  v.  Maybin,  52  Ala.  252. 

55.  How  may  a  contract  be  accepted? 

There  is  in  fact,  no  difference  between  the  acceptance  of 
a  proposition  by  word  of  mouth  and  a  letter  stating  an  accept- 
ance .  .  .  The  bargain,  if  ever  struck  at  all,  must  be  eo  in- 
stante  with  the  overt  act.   Mailing  a  letter  containing  an 
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acceptance,  or  the  instrument  itself  intended  for  the  other 
party,  is  certainly  such  an  act. 

Hallock  V.  Commercial  Inst.  Co.,  26  N.  J.  L.  268. 

56.  Can  a  contract  be  accepted  by  the  conduct  of  a  party? 

Conduct  which  imports  acceptance  or  assent  is  acceptance 
or  assent  in  the  view  of  the  law. 

Holmes,  Hobbs  v.  Massasoit  Whip  Co.,  158  Mass.  194. 

57 .  Can  a  contract  be  accepted  by  the  silence  of  a  party? 

If  silence  may  be  interpreted  as  assent  where  a  proposition 
is  made  to  one  which  he  is  bound  to  deny  or  admit,  so  also  it 
may  be  if  he  is  silent  in  the  face  of  facts  which  fairly  call 
upon  him  to  speak. 

Day  V.  Caton,  119  Mass.  513. 

58.  When  a  person  does  work  for  another  must  he  expect 
to  receive  pay  in  order  to  recover  for  it? 

That  he  may  recover  upon  a  quantum  meruit  it  must  appear 
that  the  work  was  performed  under  such  circumstances  as  to 
warrant  a  finding  that  he  expected  the  defendant  would  pay 
for  it,  and  that  the  defendant  acted  with  the  expectation  and 
allowed  him  so  to  act  without  objection. 

Crosby,  Albert  v.  Boston  Mortgage  Bond  Co.,  237  Mass.  118. 

59.  If  a  person  accepts  valuable  service  is  his  promise  to 
pay  inferred? 

If  a  party,  however,  voluntarily  accepts  and  avails  himself 
of  valuable  services  rendered  for  his  benefit  when  he  has  the 
option  whether  to  accept  or  reject  them,  even  if  there  is  no 
distinct  proof  that  they  were  rendered  by  his  authority  or 
request,  a  promise  for  them  may  be  inferred. 

Day  V.  Caton,  119  Mass.  513. 
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60.  Where  no  time  for  the  execution  of  a  contract  is  men- 
tioned ivill  the  law  supply  the  time? 

As  no  time  for  the  conveyance  or  for  the  payment  is  men- 
tioned, the  law  supplied  the  deficiency,  by  providing  that  the 
contract  should  be  executed  in  a  reasonable  time. 
Putnam,  Hunt  v.  Livermore,  5  Pick.  395. 

61.  When  is  the  actual  notice  of  the  happening  of  a  thing 
of  the  essence  of  a  contract? 

The  rule  to  be  collected  from  the  cases  seems  to  be  this, 
that  where  a  party  stipulates  to  do  a  certain  thing  in  a  certain 
specific  event  which  may  become  known  to  him,  or  with  which 
he  can  make  himself  acquainted,  he  is  not  entitled  to  any 
notice  unless  he  stipulates  for  it,  but  when  it  is  to  do  a  thing 
which  is  within  the  peculiar  knowledge  of  the  opposite  party, 
then  notice  ought  to  be  given  him. 

Lord  Abinger,  Uyse  v.  Wakefield,  6  M.  &  W.  442. 

62.  What  is  actual  notice? 

Intelligible  information  of  a  fact,  either  verbally  or  in  writ- 
ing, and  coming  from  a  source  which  a  party  ought  to  give 
heed  to,  is  generally  considered  as  notice  of  it,  except  in  cases 
where  particular  forms  are  necessary. 
George  v.  Kint,  7  Allen  16. 

63.  What  is  meant  by  the  impairment  of  the  obligation  of 
a  contract? 

What  is  the  obligation  of  a  contract? 

The  obligation  (of  a  contract)  is  impaired,  in  the  sense 
of  the  Constitution,  when  the  means  by  which  a  contract  at 
the  time  of  its  execution  could  be  enforced,  that  is,  by  which 
the  parties  could  be  obliged  to  perform  it,  are  rendered  less 
efficacious  by  legislation  operating  directly  upon  those  means. 
Wolff  V.  New  Orleans,  103  U.  S.  358. 
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The  obligation  of  a  contract  ''is  the  law  which  binds  the 
parties  to  perform  their  agreement." 

Wolff  V.  New  Orleans,  103  U.  S.  358. 

64.  What  is  a  condition  precedent? 

Where  a  specified  thing  is  to  be  done  by  one  party  as  the 
consideration  of  the  thing  to  be  .done  by  the  other,  it  is  un- 
deniably the  general  rule  that  -the  covenants  are  mutual,  and 
are  dependent,  if  they  are  to  be  performed  at  the  same  time; 
and  if,  by  the  terms  or  nature  of  the  contract,  one  is  first  to 
be  performed  as  the  consideration  of  the  obligation  of  the 
other,  that  which  is  first  to  be  performed  must  be  done,  or 
tendered,  before  that  party  can  sustain  a  suit  against  the 

other. 

Miller,  P.  &  C.  Cons.  Co.  v.  Seymour,  et  al,  91  U.  S.  646. 

65.  What  is  a  condition  subsequent? 

A  condition  subsequent  is  one  which  delays  the  vesting  or 
enlargement  of  an  estate,  or  right,  until  a  specified  event  has 
happened. 

66.  Will  the  intention  of  the  parties  to  create  a  condition 
precedent  be  considered  by  the  Court? 

Parties  may  think  some  matter,  apparently  of  very  little 
importance,  essential ;  and  if  they  sufficiently  express  an  inten- 
tion to  make  the  literal  fulfilment  of  such  a  thing  a  condition 
precedent,  it  will  be  one,  or  they  may  think  that  the  perform- 
ance of  some  matter,  apparently  of  essential  importance  and 
prima  facie  a  condition  precedent,  is  not  really  vital,  and  they 
be  compensated  for  in  damages,  and  if  sufficiently  expressed 
such  an  intention,  it  will  not  be  a  condition  precedent. 

Blackburn,  Bettini  v.  Gye,  12  B.  D.  (1875-76)  183. 
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67.  What  is  a  novation? 
What  is  its  relation  to  a  debt? 

Novation  means  simply  the  substitution  of  one  debtor  by 
mutual  agreement  for  another.  It  is  a  necessary  incident  of 
the  transaction,  that  the  old  debt  shall  be  discharged  by  the 
new  arrangement.  The  discharge  of  the  old  debt  must  be  con- 
temporaneous with,  and  result  from  the  consummation  of  the 
arrangement  with  the  new  debtor. 

Mitchell,  Kelso  v.  Fleming,  104  Ind.  180. 

68.  How  many  hinds  of  novations  are  there? 

Coming  to  us  through  the  civil  law,  three  kinds  of  novation 
are  recognized. 

Niblack,  Parsons  v.  Tillman,  95  Ind.  452. 

69.  Give  the  novations  recognized  in  the  civil  law. 

In  the  civil  law  there  are  three  kinds  of  novation :  1 .  Where 
the  debtor  and  creditor  remain  the  same,  but  a  new  debt  takes 
the  place  of  the  old  one.  2.  Where  the  debt  remains  the  same, 
but  a  new  debtor  is  substituted  for  the  old  one.  This  transac- 
tion is  called  delegation.  Domat  lays  down  the  essential  dis- 
tinction between  delegation  and  any  other  novation,  thus, 
that  the  former  demands  the  consent  of  all  three  parties,  but 
the  latter  that  only  of  the  two  parties  to  the  new  debt. 
3.  Where  the  debt  remains  the  same,  but  a  new  creditor  is 
substituted  for  the  old  one. 

Peyton,  Adams  v.  Power,  48  Miss.  450. 

70.  When  a  person  contracts  with  another  can  the  contract 
he  amended  without  his  consent  to  make  him  responsible  to  a 
third  party? 

A  debtor  is  not  to  have  his  responsibilities  so  far  varied 
from  the  terms  of  his  original  contract  as  to  subject  him  to 
distinct  demands  on  the  part  of  several  persons  when  his  con- 
tract was  one  and  entire. 

Gibson  v.  Cooke,  20  Pick.  15. 
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71.  May  a  contract  he  assigned  and  if  an  attempt  is  made 
•what  is  assigned? 

An  assignment  may  include  all  contingent  and  incidental 
benefits  or  results  of  an  executory  contract,  as  well  as  the 
^irect  fruits  or  earnings  under  it,  and  thus  entitle  the  assignee 
to  the  damages  resulting  from  a  violation  of  its  terms.  The 
right  of  action  for  a  breach  of  the  contract  resulting  in  pecu- 
niary loss  to  the  contractor,  would  survive  to  the  personal 
representatives  of  the  aggrieved  party,  and  that  is  one  t>f  the 
tests  of  the  assignability  of  contracts  and  choses  in  action. 
Allen,  Devlin  v.  City  of  N.  Y.,  63  N.  Y.  8. 

72.  What  is  the  meaning  of  ratification? 

The  meaning  of  ratification  is,  and  always  has  been,  the 
adoption  of  an  act  purporting  to  be  done,  or,  at  least,  done  in 
fact,  on  behalf  of  the  ratifier. 

N.  E.  Dredging  Co.  v.  Rockport  Granite  Co.,  149  Mass.  381. 

73.  May  the  beneficiary  of  a  contract  maintain  an  action 
for  his  beneficial  interest? 

Where  one  person  makes  a  promise  to  another  for  the  bene- 
fit of  a  third,  that  third  person  may  maintain  an  action 
upon  it. 

Gray,  Lawrence  v.  Fox,  20  N.  Y.  268. 

74.  What  is  necessary  to  entitle  the  beneficiary  of  a  con- 
tract  to  an  action? 

But  to  entitle  him  to  an  action,  the  contract  must  have 
been  made  for  his  benefit.  He  must  be  the  party  intended  to 
be  benefited. 

Rapallo,  Garnsey  v.  Rodgers,  47  N.  Y.  233. 

75.  What  effect  has  accident  on  the  performance  of  a  con- 
tract? 

The  general  doctrine  is  well  settled  that,  when  a  party 
contracts  to  do  a  thing  without  qualification,  performance  is 
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not  excused  because  by  inevitable  accident  or  other  contin- 
gency not  foreseen  it  becomes  impossible  for  him  to  do  that 
which  he  agreed  to  do. 

Farmer,  Phelps  v.  School  Dist.  No.  109,  134  N.  E.  312. 

76.  What  effect  has  the  death  of  a  party  on  a  contract? 

It  is  in  general  true  that  death  does  not  absolve  a  man 
from  his  contracts,  but  that  they  must  be  performed  by  his 
personal  representatives,  or  their  non-performance  compen- 
sated out  of  his  estate.  An  exception  to  this  rule  equally  well 
established,  at  both  civil  and  common  law,  is,  that  in  contracts 
in  which  performance  depends  upon  the  continued  existence 
of  a  certain  person  or  thing,  a  condition  is  implied,  that  the 
impossibility  of  the  performance  arising  from  the  perishing 
of  the  person  or  thing  shall  excuse  the  performance. 
Ames,  Yerrington  v.  Greene,  et  al,  7  R.  I.  589. 

77 .  What  effect  has  an  act  of  God.,  making  the  performance 
of  a  contract  impossible.,  on  the  contract? 

Where  a  contract  depends  upon  personal  skill,  and  the  act 
of  God  renders  it  impossible,  as  for  instance  in  the  case  of  a 
painter  employed  to  paint  a  picture,  who  is  struck  blind,  it 
may  be  that  the  performance  might  be  excused. 
Crompton,  Hall  v.  Wright,  El  B.  &  E.  746. 

78.  When  one  party  refuses  to  permit  the  other  to  com" 
plete  his  part  of  the  contract  what  will  the  law  do? 

Where  two  parties  contract,  one  to  do  a  particular  piece 
of  work  and  the  other  to  pay  for  it,  the  latter  may,  at  any 
time,  countermand  the  completion  of  it,  and  in  such  case  the 
former  cannot  go  on  and  complete  the  work  and  claim  the 
whole  price,  but  will  be  entitled  only  to  pay  for  his  part 
performance  and  to  be  compensated  for  his  loss  on  the  re- 
mainder of  the  contract. 

Potter,  Collver  &  Co.  v.  Moulton  &  another,  9  R.  I.  90. 
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79.  What  is  necessary  to  entitle  a  party  to  sue  in  contract 
for  rescission  by  the  other  party? 

An  offer  to  do  what  the  contract  required  of  either  party, 
and  a  demand  and  refusal  of  the  other  to  do  what  is  required 
by  him  would  entitle  the  party  so  offering  to  perform,  to  a 
remedy  upon  the  contract. 

Putnam,  Hunt  v.  Livermore,  5  Pick.  395. 

80.  When  one  party  refuses  to  carry  out  his  part  of  the 
contract  is  anything  further  necessary  on  the  part  of  the  other 
party  to  entitle  him  to  his  legal  remedy? 

•The  positive,  absolute  refusal  by  one  party  to  carry  out 
the  contract  is  in  itself  an  immediate  complete  breach  of  it 
on  his  part,  and  dispenses  the  other  party  from  the  useless  for- 
mality of  tendering  performance  of  the  condition  precedent 
and  gives  immediate  right  of  action. 

•     Shaw  V.  Republic  Ins.  Co.,  69  N.  Y.  286. 

81.  What  should  be  considered  in  analyzing  the  failure  on 
the  part  of  one  party  to  perform  his  contract? 

You  must  look  at  the  actual  circumstances  of  the  case  in 

order  to  see  whether  the  one  party  to  the  contract  is  relieved 

from  its  future  performance  by  the  conduct  of  the  other.  You 

must  examine  what  that  conduct  is,  so  as  to  see  whether  it 

amounts  to  a  renunciation,  to  an  absolute  refusal  to  perform 

the  contract,  such  as  would  amount  to  a  rescission  if  he  had 

the  power  to  rescind,  and  whether  the  other  party  may  accept 

it  as  a  reason  for  not  performing  his  part. 

Earl  of  Selborne,  L,  C,  Mersey  Steel  &  Iron  Co.  v.  Naylor 
Benzor  &  Co.,  L.  R.  9  Appeal  Cases  434. 

82.  When  one  party  fails  to  perfortn  a  part  of  a  contract 
should  the  other  party  consider  ivhether  his  failure  went  to 
the  root  of  the  contract? 

The  rule  of  law,  as  I  always  understood  it,  is  that  where 
there  is  a  contract  in  which  there  are  two  parties,  each  side 
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having  to  3o  something,  if  you  see  that  the  failure  to  perform 
one  part  of  it  goes  to  the  root  of  the  contract,  goes  to  the 
foundation  of  the  whole,  it  is  a  good  defense  to  say,  "I  am  not 
going  on  to  perform  my  part  of  it  when  that  which  is  the  root 
of  the  whole  and  the  substantial  consideration  for  my  per- 
formance is  defeated  by  your  misconduct." 

Blackburn,  Mersey  Steel  &  Iron  Co.  v.  Naylor  Benzor  &  Co., 
L.  R.  9  Appeal  Cases  434. 

83.  What  is  the  effect  of  one  party  saying  he  ivill  not  per' 
form  his  contract? 

When  one  party  assumes  to  renounce  the  contract — that  is, 
by  anticipation  refuses  to  perform  it,  he  thereby  so  far  as  he 
is  concerned,  declares  his  intention  then  and  there  to  rescind 
the  contract.  Such  renunciation  does  not  of  course  amount  to 
rescission  of  the  contract,  because  one  party  to  a  contract 
cannot  by  himself  rescind  it,  but  by  wrongfully  making  such 
a  renunciation  of  the  contract  he  entitles  the  other  party  if 
he  pleases,  to  agree  to  the  contract  being  put  an  end  to,  sub- 
ject to  the  retention  by  him  of  his  right  to  bring  an  action  in 
respect  of  such  wrongful  rescission. 

Esher,  Johnson  v.  Milling,  L.  R.  16  Q.  B.  Div.  460. 

84.  When  there  is  a  breach  of  contract  what  remedy  does 
the  law  aford? 

The  rule  of  the  common  law  is,  that  where  a  party  sustains 
a  loss  by  reason  of  a  breach  of  contract,  he  is,  so  far  as  money 
can  do  it,  to  be  placed  in  the  same  situation  with  respect  to 
damages  as  if  the  contract  had  been  performed. 
Robinson  v.  Harman,  1  Exch.  850. 

85.  What  is  an  accord  and  satisfaction? 

"Accord,"  says  Sir  Wm.  Blackstone,  "is  a  satisfaction  agreed 
upon  between  the  party  injuring  and  the  party  injured,  which 
when  performed  is  a  bar  to  all  actions  upon  the  account." 
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3  Bl.  Com.  15.  An  accord  executory  without  performance 
accepted  is  no  bar;  and  tender  of  performance  is  insufficient. 
So  also  accord  and  part  execution  cannot  be  pleaded  in  satis- 
faction. The  accord  must  be  completely  executed  to  sustain 
a  plea  of  accord  and  satisfaction. 

Andrews,  Kromer  v.  Anton  Heim,  75  N.  Y.  R.  574. 

86.  What  is  the  effect  of  recovery  from  one  party  jointly 
liable? 

It  may  be  regarded  as  well  settled  that  a  recovery  against 
one  of  several  persons,  who  are  jointly  liable  for  the  payment 
of  a  debt  or  the  discharge  of  a  legal  liability,  releases  the 
others  and  forms  a  complete  bar  to  a  recovery  at  law  against 

them. 

People  V.  Harrison,  82  111.  84. 

87.  When  three  people  are  liable  is  it  proper  to  sue  only 
two  ? 

It  is  elementary  law  that  where  three  or  more  parties  con- 
tract jointly  and  severally,  all  are  to  be  sued  in  one  action, 
or  each  may  be  sued  severally.  It  is  improper,  as  all  the  author- 
ities hold,  to  join  two  and  omit  the  others,  for  in  such  cases 
they  are  sued  neither  jointly  nor  severally,  as  they  promised. 
Foster,  State  of  Me.  v.  Chandler  et  al,  79  Me.  172. 

88.  When  a  person  contracts  to  do  a  certain  thing  and  does 
not  -wish  to  do  it  what  is  the  only  thing  he  can  do? 

There  seems  no  doubt  that  where  there  is  a  positive  con- 
tract to  do  a  thing,  not  in  itself  unlawful,  the  contractor  must 
perform  it  or  pay  damages  for  not  doing  it,  although  in  con- 
sequences of  unforeseen  accidents  the  performance  of  his 
contract  has  become  unexpectedly  burdensome  or  even  impos- 
sible. 

Blackburn,  Taylor  et  al  v.  Caldwell  et  al,  3  B.  &  S.  826. 
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89.  If  after  refusing  to  complete  his  contract^  a  party  starts 
again,  is  there  any  consideration  for  the  new  contract? 

The  plaintiff  having  refused  to  perform  that  contract  as 
he  might  do,  subjecting  himself  to  such  damages  as  the  other 
parties  might  show  they  were  entitled  to  recover,  he  after- 
ward went  on  upon  the  faith  of  the  new  promise  and  finished 
the  work.  This  was  a  sufficient  consideration. 

Munroe  v.  Perkins,  9  Pick.  298. 

90.  Can  a  man  give  his  bond  for  two  hundred  dollars, 
conditioned  to  pay,  if  he  defaults  in  repaying  a  loan  of  one 
hundred  dollars  on  a  certain  day? 

If  a  man  borrows  one  hundred  dollars  upon  the  security 
of  a  bond  for  two  hundred  dollars,  from  early  time  relief 
would  be  given  upon  payment  of  interest  and  principal.  .  .  . 
The  courts  have  extended  the  above  mentioned  rule  of  con- 
struction .  .  .  saying  that  the  naming  of  the  large  sum  means 
only  that  so  much  shall  be  paid  as  is  actually  due.  The  direc- 
tion of  later  decisions  has  rather  been  to  restrict  this  rule, 
which  indeed  supersedes  an  important  principle  of  law  that 
parties  are  to  assign  such  limits  as  they  please  to  their  own 
liability. 

Earl  Reynolds  v.  Bridge,  3  E.  &  B.  528. 

91.  Is  interest  due  on  a  contract  unless  specifically  men- 
tioned? 

Interest  is  not  due  on  money  secured  by  a  written  instru- 
ment unless  it  appears  on  the  face  of  the  instrument  that 
interest  was  intended  to  be  paid,  or  unless  it  be  implied  from 
the  usage  of  trade,  as  in  the  case  of  mercantile  instruments. 

Herschell,  L.  C,  L.  R.  (1893)  Appeal  Cases,  429. 
L.  C.  &  D.  R.  R.  V.  S.  R.  R.  Co. 
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9Z.   When  should  interest  be  allowed? 

Interest  ought  only  to  be  allowed  (1)  where  there  is  a 
contract  for  payment  on  a  certain  day,  as  on  bills  of  exchange ; 
(2)  where  there  is  an  express  promise;  (3)  where  it  may  be 
inferred  from  the  course  of  dealing  and  (4)  where  the  money 
has  been  actually  used  and  interest  made  of  it. 

Ellenborough,  De  Havilland  v.  Bowerbank,   1  Camp.  50. 

93.  Are  anticipated  profits  an  element  of  damage  in  con- 
tracts? 

Most  contracts  are  entered  into  with  the  view  to  future 
profits  and  such  profits  are  in  the  contemplation  of  the  parties 
and  so  far  as  they  can  be  properly  proved  they  may  form  the 
measure  of  damages. 

As  they  are  prospective  they  must,  to  some  extent,  be  un- 
certain and  problematical,  and  yet  on  that  account  a  person 
complaining  of  breach  of  contract  is  not  to  be  deprived  of  all 
remedy. 

It  is  not  true  that  loss  of  profits  cannot  be  allowed  as  dam- 
ages for  breach  of  contract.  Losses  sustained  and  gains  pre- 
vented are  proper  elements  of  damages. 

Earl,  Wakeman,  Jr.  v.  W.  W.  Mfg.  Co.,  101  N.  Y.  R.  205. 

94.  Are  speculative  damages  considered  in  contracts? 

(Damages)  They  may  be  so  uncertain,  contingent  and 
imaginary  as  to  be  incapable  of  adequate  proof,  and  then 
they  cannot  be  recovered  because  they  cannot  be  proved.  But 
when  it  is  certain  that  damages  have  been  caused  by  a  breach 
of  contract,  and  the  orily  uncertainty  is  as  to  their  amount, 
there  can  rarely  be  good  reason  for  refusing,  on  account  of 
such  uncertainty,  any  damages  whatever  for  the  breach.  A 
person  violating  his  contract  should  not  be  permitted  entirely 
to  escape  liability  because  the  amount  of  the  damages  which 
he  has  caused  is  uncertain. 

Earl,  Wakeman,  Jr.  v.  W.  W.  Mfg.  Co.,  101  N.  Y.  R.  205. 
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95.  Can  a  party  at  any  time  stop  the  performance  of  a 
contract? 

While  a  contract  is  executory  a  party  has  the  power  to  stop 
performance  on  the  other  side  by  an  explicit  direction  to  that 
effect,  subjecting  himself  to  such  damages  as  will  compen- 
sate the  other  party  for  being  stopped  in  the  performance  on 
his  part  at  that  stage  in  the  execution  of  the  contract.  The 
party  thus  forbidden  cannot  afterward  go  on,  and  thereby 
increase  the  damages,  and  then  recover  such  damages  of  the 
other  party. 

Collins,  Gibbons  v.  Bente,  51  Minn.  499. 

96.  If  a  party  abandons  his  contract  what  must  he  do? 

The  legal  right,  on  general  principles,  of  either  party,  to 
violate,  abandon,  or  renounce  his  contract,  on  the  usual  terms 
of  compensation,  to  the  other  for  the  damages  which  the  law 
recognizes  and  allows  subject  to  the  jurisdiction  of  equity  to 
decree  specific  performance  in  proper  cases — is  universally 
recognized. 

Collins,  Gibbons  v.  Bente,  51  Minn.  499. 

97.  When  a  loss  occurs  to  property  during  the  execution  of 
the  contract^  where  does  the  loss  fall? 

Where  property,  real  or  personal,  is  destroyed  by  fire,  the 
loss  falls  upon  the  party  who  is  the  owner  at  the  time;  and 
if  the  owner  of  a  house  and  land  agrees  to  sell  and  convey  it 
upon  the  payment  of  a  certain  price  which  the  purchaser 
agrees  to  pay,  and  before  full  payment  the  house  is  destroyed 
by  accidental  fire,  so  that  the  vendor  cannot  perform  the 
agreement  on  his  part,  he  cannot  recover  or  retain  any  part 
of  the  purchase  money. 

Gray,  Wells  v.  Calnon,  107  Mass.  514. 
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98.  What  is  the  measure  of  damages  for  failure  to  com- 
plete a  contract  of  sale? 

The  correct  rule  of  law  in  assessing  damages  for  breach  of 
contract  of  sale  is  the  difference  between  the  contract  price 
and  the  fair  market  price  at  the  time  and  place  fixed  by  the 
contract  for  performance. 

Rugg,  Edelstone  v.  Schimmel,  233  Mass.  45. 

99.  What  is  duress? 

Duress  at  the  common  law  is  of  two  kinds,  duress  by  im- 
prisonment and  duress  by  threats.  ...  It  is  founded  on  the 
principle  that  a  contract  rests  on  the  free  and  voluntary  action 
of  the  minds  of  the  parties  meeting  in  an  agreement  which  is 
to  be  binding  upon  them. 

Knowlton,  Morse  v.  Woodworth,  155  Mass.  233. 

100.  What  is  a  fraudulent  representation? 

What  is  the  effect  of  a  fraudulent  representation  on  a  con- 
tract? 

A  representation  is  a  statement  or  assertion  made  by  one 
party  to  the  other,  before  or  at  the  time  of  the  contract,  or 
some  matter  or  circumstance  relating  to  it.  Though  it  is  some- 
times contained  in  the  written  instrument,  it  is  not  an  integral 
part  of  the  contract,  and  consequently  the  contract  is  not 
broken  though  the  representation  proves  to  be  untrue,  nor  is 
such  untruth  any  cause  of  action,  nor  has  it  any  efficacy  what- 
ever, unless  the  representation  was  made  fraudulently  either 
by  reason  of  its  being  made  with  a  knowledge  of  its  untruth, 
or  by  reason  of  its  being  made  dishonestly  with  a  reckless 
ignorance  whether  it  was  true  or  untrue. 

Where,  indeed,  the  misrepresentation  is  so  gross  as  to 
amount  to  sufficient  evidence  of  fraud,  it  is  obvious  that  the 
contract  would  on  that  ground  be  voidable. 

Williams,  Bahn  v.  Burgess,  3  Best  &  Smith  75 L 
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101.  What  is  meant  by  ''meeting  of  the  minds''  in  a  con- 
tract? 

What  is  mutuality  in  a  contract? 

It  is  an  elementary  principle  of  the  law  of  contracts  that, 
if  one  party  thinks  he  is  buying  one  thing  and  the  other  party 
thinks  he  is  selling  another  thing,  there  is  no  meeting  of  minds 
on  the  subject-matter  of  the  sale.  When  there  is  no  agreement 
as  to  identity  of  the  subject-matter  of  the  contract  there  can 
be  no  contract. 

Dzuris  V.  Pierce,  216  Mass.  132. 

102.  What  must  the  restraint  of  trade  be  in  order  to  make 
a  contract  void  as  being  in  restraint  of  trade? 

Under  modern  trade  conditions  a  contract  is  not  void  at 
common  law  because  it  imposes  restraint  upon  competition 
unless  that  restraint  is  unreasonable,  and  tends  to  the  preju" 
dice  of  the  public. 

De  Courcy,  Quincy  Oil  Co.  v.  Sylvester,  238  Mass.  95. 

103.  Why  are  contracts  in  restraint  of  trade  void? 

But  a  contract  in  restraint  of  trade  is  held  to  be  void  be- 
cause it  tends  to  the  prejudice  of  the  public.  It  is  therefore 
deemed  to  be  not  merely  an  insufficient  or  invalid  considera- 
tion, but  a  vicious  one.  Being  so,  it  rests  on  the  same  ground 
as  if  such  contracts  were  forbidden  by  positive  statute.  They 
are  forbidden  by  the  common  law,  and  are  held  to  be  illegal. 
Allen,  Bishop  v.  Palmer,  et  al,  146  Mass.  469. 

104.  If  there  are  several  bad  considerations  for  a  contract 
and  one  good  one  ivill  the  contract  be  binding? 

As  a  general  rule,  where  a  promise  is  made  for  one  entire 
consideration,  a  part  of  which  is  fraudulent,  immoral,  or  un- 
lawful, and  there  has  been  no  apportionment  made  or  means 
of  apportionment  furnished  by  the  parties  themselves,  it  is 
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well  settled  that  no  action  will  lie  upon  the  promise.  If  the 
bad  part  of  the  consideration  is  not  severable  from  the  good, 
the  whole  promise  fails. 

Allen,  Bishop  v.  Palmer,  et  al,  146  Mass.  469. 

105.  Why  are  not  contracts  for  illegal  purposes  binding  in 
law? 

The  whole  doctrine  of  avoiding  contracts  for  illegality  and 
immorality  is  founded  on  public  policy.  It  is  certainly  con- 
trary to  public  policy  to  give  the  aid  of  the  courts  to  a  vendor 
who  knew  that  his  goods  were  purchased,  or  to  a  lender  who 
knew  that  his  money  was  borrowed  for  the  purpose  of  being 
employed  in  the  commission  of  a  criminal  act,  injurious  to 
society  or  to  any  of  its  members. 

Bradley,  Hanauer  v.  Doane,  12  Wall.  342. 

106.  Is  a  contract  binding  ivhich  cannot  be  performed  with' 
out  violating  the  law? 

Where  a  contract  is  to  do  a  thing  which  cannot  be  per- 
formed without  a  violation  of  the  law  it  is  void,  whether  the 
parties  knew  the  law  or  not.  But  we  think,  that  in  order  to 
avoid  a  contract  which  can  legally  be  performed,  on  the 
ground  that  there  was  an  intention  to  perform  it  in  an  illegal 
manner,  it  is  necessary  to  show  that  there  was  the  wicked 
intention  to  break  the  law;  and,  if  this  be  so,  the  knowledge 
of  what  the  law  is  becomes  of  great  importance. 

Blackburn,  J.  J.  Waugh  v.  Morris,  2  Q.  B.  202. 

107.  Can  recovery  be  made  on  a  contract  the  consideration 
of  which  is  wicked? 

No  principle  is  better  settled  than  that  no  action  can  be 
maintained  on  a  contract,  the  consideration  of  which  is  either 
wicked  of  itself,  or  prohibited  by  law. 

Marshall,  Armstrong  v.  Toler,   11  Wheat.  258. 
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108.  What  is  the  effect  of  a  contract  that  on  its  face  re- 
quires  an  illegal  act? 

A  contract  that  on  its  face  requires  an  illegal  act,  either 
of  the  contractor  or  a  third  person,  no  more  imposes  a  liability 
to  damages  for  non-performance  than  it  creates  an  equity  to 
compel  the  contractor  to  perform. 
Sage  V.  Hampe,  235  U.  S.  99. 

109.  When  a  contract  is  made  seeking  to  do  what  the  laiv 
is  trying  to  prevent  is  it  enforceable? 

More  broadly  it  long  has  been  recognized  that  contracts 
that  obviously  and  directly  tend  in  a  marked  degree  to  bring 
about  results  that  the  law  seeks  to  prevent  cannot  be  made 
the  ground  of  a  successful  suit. 

Sage  V.  Hampe,  235  U.  S.  99. 

110.  What  is  a  tender? 

A  tender  imports  not  only  readiness  and  ability  to  perform, 
but  actual  production  of  the  thing  to  be  delivered.  The  formal 
requisite  of  a  tender  may  be  waived,  but  to  establish  a  waiver 
there  must  be  an  existing  capacity  to  perform. 

Brown,  Eddy  and  Others  v.  Davis,  116  N.  Y.  R.  247. 

111.  How  does  the  law  regard  sureties? 

Sureties  are  favored  in  law,  and  their  contracts  must  be 
construed  strictly.  A  contract  of  a  surety  must  not  be  extended 
by  implication  beyond  the  precise  terms  of  his  undertaking. 
Baker  v.  Peterson,  133  N.  E.  214. 

112.  What  effect  has  war  betvjeen  the  nations  of  the  con- 
tracting parties  on  contracts? 

The  doctrine  of  the  revival  of  contracts  suspended  during 
the  war  is  one  based  on  consideration  of  equity  and  justice, 
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and  cannot  be  invoked  .to  revive  a  contract  which  it  would 
be  unjust  or  inequitable  to  revive. 

Bradley,  N.  Y.  Life  Ins.  Co.  v.  Statham,  93  U.  S.  24. 

113.  Do  courts  recognize  arbitration? 

It  appears  to  be  well  settled  by  authority  that  an  agree- 
ment to  refer  all  matter  of  difference  or  dispute  that  may  arise 
to  arbitration,  will  not  oust  a  court  of  law  or  equity  of  juris- 
diction. The  reason  of  the  rule  is  by  some  traced  to  the 
jealousy  of  the  courts,  and  a  desire  to  repress  all  attempts  to 
encroach  on  the  exclusiveness  of  their  jurisdiction  and  by 
others  to  an  aversion  of  the  courts,  from  reasons  of  public 
policy,  to  sanction  contracts  by  which  the  protection  which 
the  law  affords  the  individual  is  renounced. 

Allen,  Del.  &  H.  Canal  Co.  v.  Penn.  Coal  Co.,  50  N.  Y.  250. 

114.  What  is  the  agreement  of  a  guarantor? 

The  agreement  which  the  guarantor  makes  with  the  person 
receiving  the  guaranty  is  not  that  I  now  become  liable  to  you 
for  anything,  but  that  if  you  sell  goods  to  a  third  person,  I 
will  then  become  liable  to  pay  for  them  if  such  third  person 
does  not. 

Morton,  Jordan  v.  Dobbins,  122  Mass.  168. 
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7.   What  is  a  tort? 

A  tort  is  a  private  or  civil  wrong  or  injury. 
1  Hill,  Torts  1. 

2.  What  are  the  elements  of  a  tort? 

In  general,  it  may  be  said  that  whenever  the  law  creates 
a  right,  the  violation  of  such  right  will  be  a  tort,  and  wherever 
the  law  creates  a  duty,  the  breach  of  such  duty  coupled  with 
consequent  damage  will  be  a  tort  also.  This  applies  not  only 
to  the  common  law,  but  also  to  such  rights  and  duties  as  may 
be  created  by  statutes. 

Cooky,  Torts,-  650. 

3.  Who  is  a  tort-feasor? 
Who  are  joint  tort-feasors? 

What  are  the  liabilities  of  joint  tort-feasors? 

All  who  aid,  advise,  command  or  countenance  the  commis- 
sion of  a  tort,  or  approve  of  it  after  it  is  done,  are  liable,  if 
done  for  their  benefit,  in  the  same  manner  as  if  done  with 
their  hands,  and  joint  tort-feasors  are  liable  jointly  and  sev- 
erally. Where  there  are  several  wrong-doers,  each  is  liable  for 
the  entire  damage,  all  are  equal.  But  where  the  injured  party 
has  elected  to  sue  one  or  more  and  obtains  judgment  he  can- 
not sue  the  others  even  though  his  judgment  remains  unsatis- 
fied; but  it  is  held  generally  in  this  country  that  a  judgment 
without  satisfaction  is  not  a  bar. 

3  Bouvier's  Law  Dictionary  3287. 
35 
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4.  Is  it  necessary  that  a  tort-feasor  have  an  intent  to  com,' 
mit  a  tort? 

To  create  a  liability,  it  never  is  necessary  that  a  wrong- 
doer should  contemplate  the  particulars  of  the  injury  from 
his  wrongful  act,  nor  the  precise  way  in  which  the  damages 
will  be  inflicted.  He  need  not  even  expect  that  damage  will 
result  at  all,  if  he  does  that  which  is  unlawful  and  which 
involves  a  risk  of  injury.  An  embezzler  is  criminally  liable, 
notwithstanding  that  he  expects  to  return  the  money  appro- 
priated after  having  used  it. 

Knowhon,  Fottler  v.  Moseley,  185  Mass.  563. 

5.  Is  a  mere  accident  a  tort? 

An  effect  which  is  not  the  natural  or  probable  consequence 
of  the  means  which  produced  it,  an  effect  which  does  not 
ordinarily  follow  and  cannot  be  reasonably  anticipated  from 
the  use  of  those  means,  an  effect  which  the  actor  did  not 
intend  to  produce  and  which  he  cannot  be  charged  with  the 
design  of  producing  under  the  maxim  to  which  we  have  ad- 
verted, is  produced  by  accidental  means.  It  is  produced  by 
means  which  were  neither  designed  nor  calculated  to  cause  it. 
Such  an  effect  is  not  the  result  of  design,  cannot  be  reason- 
ably anticipated,  is  unexpected  and  is  produced  by  an  unusual 
combination  of  fortuitous  circumstances,  in  other  words,  it 
is  produced  by  accidental  means. 

Western  Commercial  Travelers'  Assn.  v.  Smith,  85  Fed.  401. 

6.  What  is  considered  the  proximate  cause  of  a  tort? 
Where  the  effect  was  reasonably  to  have  been  foreseen,  and 

where  in  the  usual  course  of  events,  it  was  likely  to  follow 
from  the  cause,  the  person  putting  such  cause  in  motion  will 
be  responsible,  even  though  there  may  have  been  many  con- 
curring events  or  agencies  between  such  cause  and  its  conse- 
quences. 

Beasley,  Hughes  v.  McDonough,  43  N.  J.  L.  459. 
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7 .  Is  the  use  of  dangerous  machinery  of  itself  tortious? 

The  business  of  life  is  better  carried  forward  by  the  use 
of  dangerous  machinery,  hence  the  public  good  demands  its 
use,  although  occasionally  such  use  results  in  the  loss  of  life 
or  limb.  It  does  so  because  the  danger  is  insignificant  when 
weighed  against  the  benefits  resulting  from  the  use  of  such 
machinery  and  for  the  same  reason  demands  its  reasonable, 
most  effective  and  unrestricted  use,  up  to  the  point  where  the 
benefits  resulting  from  such  use  no  longer  outweigh  the  danger 
to  be  anticipated  from  it. 

Chicago  etc.  R.  R.  v.  Krayenbuhl,  65  Neb.  889. 

8.  Will  the  courts  consider  a  matter  tortious  where  a  bene- 
fit is  attached  to  the  circufnstances  of  the  ivrong? 

If  a  man  lives  in  a  town,  it  is  necessary  that  he  should 
subject  himself  to  the  consequences  of  those  operations  of 
trade  which  may  be  carried  on  in  his  immediate  locality,  which 
are  actually  necessary  for  trade  and  commerce,  and  also  for 
the  enjoyment  of  property,  and  for  the  benefit  of  the  inhabi- 
tants of  the  town  and  of  the  public  at  large. 

St.  Helen's  Smelting  Co.  v.  Tipping,  11  H.  L.  Cas.  642. 

9.  Is  mental  state  an  element  to  be  taken  into  consideration 
in  determining  whether  or  not  a  tort  is  committed? 

One  of  the  most  important  objects  to  be  attained  by  the 
enactment  of  laws  and  the  institutions  of  civilized  society 
is,  each  of  us  shall  feel  secure  against  unlawful  assaults. 
Without  such  security  society  loses  most  of  its  value.  Peace 
and  order  and  domestic  happiness,  unexpressedly  more  pre- 
cious than  mere  form  of  government,  cannot  be  enjoyed  with- 
out the  sense  of  perfect  security.  We  have  a  right  to  live  in 
society  without  fear  of  personal  harm.  But  it  must  be  a  rea- 
sonable fear  of  which  we  complain.  And  it  surely  is  not 
unreasonable  for  a  person  to  entertain  a  fear  of  personal 
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injury  when  a  pistol  is  pointed  at  him  in  a  threatening  man- 
ner, when  for  aught  he  knows,  it  may  be  loaded,  and  may 
occasion  his  immediate  death. 

Gilchrist,  Beach  v.  Hancock,  27  N.  H.  223. 

10.  What  is  an  assault^ 

It  is  not  every  threat,  when  there  is  no  actual  personal 
violence,  that  constitutes  an  assault,  there  must,  in  all  cases, 
be  the  means  of  carrying  the  threat  into  effect. 
Tindal,  Stephens  v.  Myers,  4  C.  &  P.  349. 

11.  Is  a  threat  coupled  vAth  means  to  do  bodily  harm  an 
assault? 

Suppose  a  stranger  comes  to  my  liouse  armed,  and  raises 
his  club  over  my  head,  within  striking  distance,  and  threatens 
to  beat  me  unless  I  will  go  out  and  abandon  my  house,  surely 
that  would  be  an  assault. 

U.  S.  V.  Richardson,  5  Cranch.  348. 

12.  Does  an  evil  intent  have  to  he  directed  towards  the 
injured  party  in  order  to  constitute  an  assault? 

If  one  of  two  persons  fighting  unintentionally  strikes  a 
third,  the  absence  of  intention  can  only  be  urged  in  mitigation. 
If  one  does  an  injury  by  unavoidable  accident,  an  action  will 
not  lie.  It  is  otherwise  if  any  blame  is  imputable  to  him, 
though  he  be  innocent  of  an  intention  to  injure. 

Sharswood,  North  Penna  R.  R.  Co.  v.  Mahony,  57  Penn.  St. 
187. 

13.  Can  an  assault  and  battery  be  committed  uninten^ 
tionally? 

If  the  act  of  hitting  the  plaintiff  was  unintentional,  on  the 
part  of  the  defendant,  and  done  in  the  doing  of  a  lawful  act, 
then  the  defendant  was  not  liable  (for  assault  and  battery) 
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unless  it  was  done  through  the  want  of  the  exercise  of  due 
care. 

Shaw,  Brown  v.  Kendall,  6  Cush.  292. 

14.  May  a  man  commit  an  assault  and  battery  in  pro  tec- 
tion  of  his  property? 

A  man  may  justify  an  assault  and  battery  in  defense  of 
his  lands  or  goods  or  of  the  goods  of  another  delivered  to 
him  to  be  kept.  But  in  these  cases  unless  the  trespass  is  accom- 
panied with  violence,  the  owner  of  the  land  or  goods  will  not 
be  justified  in  assaulting  the  trespasser  in  the  first  instance, 
but  must  request  him  to  depart  or  desist,  and  if  he  refuses, 
he  should  gently  lay  his  hands  on  him  for  the  purpose  of 
removing  him,  and  if  he  resist  with  force  then  force  sufficient 
to  expel  him  may  be  used  in  return  by  the  owner. 
Jewett,  Scribner  v.  Beach,  4  Denlo  448. 

15.  What  is  self-defense? 

Self-defense  is  a  primary  law  of  nature,  and  it  is  held  an 
excuse  for  breaches  of  the  peace  and  even  for  homicide  itself. 
But  care  must  be  taken  that  resistance  does  not  exceed  the 
bounds  of  mere  defense,  prevention,  or  recovery,  so  as  to 
become  vindictive,  for  then  the  defender  would  himself  be- 
come the  aggressor.  The  force  used  must  not  exceed  the  neces- 
sity of  the  case. 

Jewett,  Scribner  v.  Beach,  4  Denio  448. 

16.  What  is  damage  in  a  tort  case? 

Fraud  without  damage,  or  damage  without  fraud,  gives 
no  cause  of  action,  but,  where  both  concur,  an  action  lies. 
Damage,  in  the  sense  of  the  law,  may  arise  out  of  injuries  to 
the  person  or  to  the  property  of  the  party;  as  any  wrongful 
invasion  of  either  is  a  violation  of  his  legal  rights,  which  it 
is  the  object  of  the  law  to  protect.  Thus  for  injuries  to  his 
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health,  liberty,  and  reputation,  or  to  his  rights  of  property, 
personal  or  real,  the  law  has  furnished  the  appropriate 
remedies. 

Nelson,  Hutchins  v.  Hutchins,  7  Hill  104. 

17 .  What  is  an  actionable  fraudulent  misrepresentation? 

That  in  every  case  of  fraudulent  misrepresentation,  at- 
tended with  damage,  an  action  will  not  lie  even  between  con- 
tracting parties  (is  true).  That  if  the  assertion  be  a  nude 
assertion,  it  is  that  sort  of  misrepresentation  the  truth  of  which 
does  not  lie  merely  in  the  knowledge  of  the  defendant,  but 
may  be  inquired  into,  and  the  plaintiff  is  bound  so  to  do,  and 
he  cannot  recover  a  damage  which  he  has  suffered  by  his 
laches. 

Pasley  v.  Freeman,  3  T.  R.  51. 

18.  Can  there  he  a  fraudulent  misrepresentation  as  to  a 
man's  belief? 

There  must  be  a  misstatement  of  an  existing  fact;  but  the 
state  of  a  man's  mind  is  as  much  a  fact  as  the  state  of  his 
digestion.  It  is  true  that  it  is  very  difficult  to  prove  what  the 
state  of  a  man's  mind  at  a  particular  time  is,  but  if  it  can  be 
ascertained  it  is  as  much  a  fact  as  anything  else. 

Bowen,  Edgington  v.  Fitzmaurice,  L.  R.  29  C.  D.  459. 

19.  Can  a  promise  be  grounds  for  an  action  of  fraud? 

Ordinarily  false  promises  are  not  fraudulent,  nor  evidence 
of  fraud,  and  only  representations  of  past  or  existing  facts 
are  actionable  or  can  be  made  the  ground  of  defense.  .  .  . 
But  when  a  promise  is  made  with  no  intention  of  performance, 
and  for  the  very  purpose  of  accomplishing  a  fraud,  it  is  a 
most  apt  and  effectual  means  to  that  end  and  the  victim  has 
a  remedy  by  action  or  defense.  Such  are  cases  of  concealed 
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insolvency  and  purchases  of  goods  with  no  intention  to  pay 
for  them. 

Goodwin  v.  Home,  60  N.  H.  486. 

20.  What  is  the  effect  of  seller  s  talk  on  a  contract? 

It  is  settled  that  the  law  does  not  exact  good  faith  from  a 
seller  in  those  vague  commendations  of  his  wares  which  mani- 
festly are  open  to  difference  of  opinion,  which  do  not  imply 
untrue  assertions  concerning  matters  of  direct  observation 
and  as  to  which  it  always  has  been  "understood,  the  world 
over,  that  such  statements  are  to  be  distrusted." 
Holmes,  Deming  v.  Darling,  148  Mass.  504. 

21.  Will  the  courts  consider  whether  a  man  is  making  a 
fraudulent  statement  when  he  says  that  his  goods  are  better 
than  another  man's  goods? 

If  an  action  will  not  lie  because  a  man  says  that  his  goods 
are  better  than  his  neighbor's,  it  seems  to  me  impossible  to 
say  that  it  will  lie  because  he  says  that  they  are  better  in  this 
or  that  or  the  other  respect.  Just  consider  what  a  door  would 
be  open  if  this  were  permitted.  That  this  sort  of  puffing 
advertisement  is  in  use  is  notorious,  and  we  see  rival  cures 
advertised  for  particular  ailments.  The  Court  would  then 
be  bound  to  inquire,  in  an  action  brought,  whether  this  oint- 
ment or  this  pill  better  cured  the  disease  which  it  was  alleged 
to  cure — whether  a  particular  article  of  food  was  in  this 
respect  better  than  another.  Indeed  the  court  of  law  would 
be  turned  into  a  machinery  for  advertising  rival  productions 
by  obtaining  a  judicial  determination  which  of  the  two  was 
the  better. 

Herschell,  White  v.  Mellln,  1895  Ap.  C.  154. 

22.  Is  a  representation  as  to  the  price  a  man  paid  for  an 
article^  if  false^  grounds  for  rescission  of  the  contract? 

The  representations  of  a  vendor  of  real  estate,  to  the  vendee, 
as  to  the  price  he  paid  for  it,  are  to  be  regarded  in  the  same 
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light  as  representations  respecting  its  value.  A  purchaser  ought 
not  to  rely  upon  them;  for  it  is  settled  that  even  when  they 
are  false,  and  uttered  with  a  view  to  deceive,  they  furnish 
no  ground  of  action. 

Hemmer  v.  Cooper,   8  Allen  334. 

23.  Hozo  does  a  representation  of  fact  differ  from  an  opin- 
ion as  to  a  fact? 

It  is  often  impossible  to  determine,  as  matter  of  law, 
whether  a  statement  is  a  representation  of  a  fact,  which  the 
defendant  intended  should  be  understood  as  true  of  his  own 
knowledge  or  an  expression  of  opinion.  That  will  depend 
upon  the  nature  of  the  representation,  the  meaning  of  the 
language  used,  as  applied  to  the  subject  matter,  and  as  inter- 
preted by  the  surrounding  circumstances,  in  each  case.  The 
question  is  generally  to  be  submitted  to  the  jury. 
Colt,   Stubbs  V.   Johnson,    127   Mass.   219. 

24.  Hozo  must  a  representation  be  made  in  order  to  he 
considered  as  fraudulent  by  the  court? 

(English  rule)  First,  in  order  to  sustain  an  action  of  deceit 
there  must  be  proof  of  fraud,  and  nothing  short  of  that  will 
suffice.  Secondly,  fraud  is  proved  when  it  is  shown  that  a  false 
representation  has  been  made  (1)  knowingly,  or  (2)  without 
belief  in  its  truth,  or  (3)  recklessly,  careless  whether  it  is 
true  or  false. 

Herschell,  Derry  v.  Peek,  L.  R  .  14  A.  C.  337. 

25.  Where  a  person  has  means  to  ascertain  the  truth  can 
he  shoiv  that  he  ivas  defrauded? 

It  is  an  ancient  and  widely,  if  not  universally,  accepted 
principle  of  the  law  of  deceit  that  where  representations  are 
made  respecting  a  subject  as  to  which  the  complaining  party 
has  at  hand  reasonable  means  of  ascertaining  the  truth  and 
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the  matter  is  open  to  inspection,  if,  without  being  fraudu- 
lently diverted  therefrom,  he  does  not  take  advantage  of  this 
opportunity,  he  cannot  be  heard  to  impeach  the  transaction 
on  the  ground  of  the  falsehoods  of  the  other  party. 
Rugg,  MaCardy  v.  McHugh,  202  Mass.  148. 

26.  What  is  the  measure  of  damage  in  fraud? 

It  is  now  well  settled  that,  in  order  for  deceit  or  breach 
of  warranty,  the  measure  of  damages  is  the  difference  between 
the  actual  value  of  the  property  at  the  time  of  the  purchase 
and  its  value  if  the  property  had  been  what  it  was  represented 
or  warranted  to  be. 

Gray,  Morse  v.  Hutchins,  102  Mass.  439. 

27.  Is  there  any  remedy  for  a  man  whose  business  has  been 
injured  by  untrue  statements  of  another? 

The  harmful  circulation  of  libelous  statements  for  the 
purpose  of  injuring  the  business  of  another,  is  a  malicious 
interference  with  that  other's  property  rights,  for  which  the 
wrong-doer  is  answerable  in  damages. 

De  Courcy,  Gobin  v.  Niebuhr,  236  Mass.  350. 

28.  Is  the  mere  publisher  of  a  libel  responsible  for  the 
injury? 

He  who  prints  and  publishes  what  was  given  him  in  manu- 
script has  to  answer  for  by  far  the  greater  part  of  the  mis- 
chief that  the  statement  has  occasioned. 

De  Crespigny  v.  Wellesley,   5  Bing.  392. 

29.  What  are  privileged  communications  and  who  may 
make  them? 

There  are  two  classes  of  privilege3  communications  recog- 
nized in  the  law  in  reference  to  actions  of  slander.  In  one 
class  of  cases  the  law  protects  the  defendant  so  far  as  not  to 
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impute  malice  to  him  from  the  mere  fact  of  his  having  spoken 
words  of  the  plaintiff  which  are  in  themselves  actionable, 
though  he  may  not  be  able  to  prove  the  truth  of  his  allegations. 
But  the  plaintiff  will  be  able  to  sustain  his  action  for  slander, 
if  he  can  satisfy  the  jury,  by  other  proof,  that  there  was 
actual  malice  on  the  part  of  the  defendant,  and  that  he  uttered 
the  words  for  the  mere  purpose  of  defaming  the  plaintiff. 

The  second  class  .of  privileges  embraces  words  spoken  by 
members  of  Parliament  or  of  Congress,  or  of  the  State  Legis- 
lature, in  the  discharge  of  their  official  duties  in  the  House, 
for  which  no  action  of  slander  will  lie,  however  false  and 
malicious  may  be  the  charge  against  the  private  reputation 
of  an  individual.  To  this  class,  also  belong  complaints  made 
to  grand  juries  and  magistrates  charging  persons  with  crimes, 
for  which  no  action  of  slander  will  lie,  although  express  malice 
as  well  as  the  absolute  falsity  of  the  charge  can  be  established 
by  proof. 

Hastings  v.  Lusk,  22  Wend.  410. 

30.  What  is  necessary  to  make  a  published  libel  actionable?' 

Published  words  which  directly  tend  to  the  prejudice  or 
injury  of  a  person  in  his  office,  profession  or  business  are 
actionable. 

Any  publication  calculated  to  expose  to  public  hatred,  con- 
tempt, or  ridicule  is  libelous  per  se. 

The  general  rule  is,  that  when  language  is  published  con- 
cerning a  person  or  his  affairs,  which  from  its  nature,  neces- 
sarily must,  or  presumably  will  as  its  natural  and  proximate 
consequence  occasion  him  pecuniary  loss,  its  publication  is 
libelous  per  se. 

Gaynor,  Hughes  v.  Samuels  Bros.,  179  Iowa  1077. 

31.  How  does  the  laiv  regard  a  man's  reputation? 

In  the  contemplation  of  law  reputation  is  a  delicate  plant, 
withered  by  the  breath  of  scandal.  Any  publication  which 
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imputes  to  another  conduct  which  right-thinking  men  con- 
demn, whether  the  conduct  involve  a  crime,  moral  turpitude, 
or  any  conduct  in  life,  purpose,  or  manner  of  living  which 
the  common  sense  of  right-thinking  men  condemns,  is  pre- 
sumed in  law  to  have  injuriously  affected  the  reputation  of 
the  person  assailed,  and  by  such  injury  to  have  caused  him 
some  damage. 

Gaynor,  Hughes  v.  Samuels  Bros.,  179  Iowa  1077. 

32.  What  is  an  action  for  malicious  prosecution? 

An  action  for  malicious  prosecution  is  an  action  for  dam- 
ages by  one  against  whom  a  criminal  prosecution  or  civil  suit 
has  been  instituted  maliciously  or  without  probable  cause, 
after  the  termination  of  such  prosecution  or  suit  in  favor  of 
the  defendant  therein,  and  it  is  not  favored  in  the  law. 
Cartwright,  Shedd  v.  Patterson,  134  N.  E.  705  (111.) 

33.  What  is  necessary  to  maintain  an  action  for  malicious 
prosecution? 

To  maintain  an  action  for  malicious  prosecution,  three 
facts,  if  controverted  must  be  established :  1 .  That  the  prose- 
cution is  at  an  end,  and  was  determined  in  favor  of  the  plain- 
tiff. 2.  The  want  of  probable  cause.  3.  Malice. 

It  is  essential  that  the  former  prosecution  should  appear 
to  have  been  maliciously  instituted.  Malice  may  be  inferred 
from  want  of  probable  cause. 

Bosworth,  Vanderbilt  v.  Mathis,  5  Duet  304. 

34.  What  is  trespass  to  a  man's  land? 

No  man  can  set  his  foot  upon  my  ground  without  my 
license,  but  he  is  liable  to  an  action  though  the  damage  be 
nothing;  which  is  proved  by  every  declaration  in  trespass 
where  the  defendant  is  called  upon  to  answer  for  bruising 
the  grass  and  even  treading  upon  the  soil.  If  he  admits  the 
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fact,  he  is  bound  to  show,  by  way  of  justification,  that  some 
positive  law  has  justified  or  excused  him. 

Camden,  Entrick  v.  Carrington  etc.,  19  Howells  State  Trials, 
1029. 

SS.  In  what  manner  may  a  man  use  his  real  estate? 

The  estate,  usufruct,  and  dominion  of  the  owner  of  lands 
extend  from  the  sky  to  the  lowest  depths  of  the  earth. 

Every  man  shall  so  use  his  own  as  not  to  injure  his  neighbor. 
Frazier  v.  Brown,  12  Ohio  St.  294. 

36.  What  duty  does  a  man  owe  to  his  neighbor? 

The  law  founded  upon  principles  of  reason  and  common 
utility  has  admitted  a  qualification  to  this  dominion,  restrict- 
ing the  proprietor  so  to  use  his  own  as  not  to  injure  the 
property  or  impair  any  actual  existing  rights  of  another. 
Thurston  v.  Hancock,  12  Mass.  220. 

37.  Can  a  man  be  made  liable  because  of  what  he  does  on 
his  own  property? 

Nothing  can  be  better  settled  than  that  if  one  do  a  lawful 
act  upon  his  own  premises,  he  cannot  be  held  responsible 
for  injurious  consequences  that  may  result  from  it,  unless 
it  was  so  done  as  to  constitute  actionable  negligence. 
Thomas,  Rockwood  v.  Wilson,  11  Cush.  221. 

38.  Can  one  use  his  real  estate  so  as  to  injure  another? 

It  must  be  remembered  that  no  man  has  a  legal  right  to 
make  a  malicious  use  of  his  property  .  .  .  for  the  avowed 
purpose  of  damaging  his  neighbor.  To  hold  otherwise  would 
make  the  law  a  convenient  engine  in  cases  like  the  present 
to  injure  and  destroy  the  peace  and  comfort,  and  to  damage 
the  property,  of  one's  neighbor,  for  no  other  than  a  wicked 
purpose,  which  in  itself  is  or  ought  to  be  unlawful. 
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The  right  to  do  this  cannot,  in  an  enlightened  country, 
exist  either  in  the  use  of  property  or  in  any  way  or  manner. 
.  .  .  The  right  to  breathe  the  air,  and  to  enjoy  the  sunshine, 
is  a  natural  one;  and  no  man  can  pollute  the  atmosphere,  or 
shut  out  the  light  of  heaven,  for  no  better  reason  than  that 
the  situation  of  his  property  is  such  that  he  is  given  the 
opportunity  of  so  doing,  and  wishes  to  gratify  his  spite  and 
malice  towards  his  neighbor. 

Morse,  Burke  v.  Smith,  69  Mich.,  380. 

39.  What  is  the  rule  laid  down  in  the  case  of  Rylands  v. 
Fletcher  in  regard  to  the  liability  of  a  person  for  damages 
caused  by  the  escape  of  anything  from  his  property? 

The  person  who  for  his  own  purpose  brings  on  his  lands 
and  collects  and  keeps  there  anything  likely  to  do  mischief 
if  it  escapes,  must  keep  it  at  his  peril,  and  if  he  does  not  do 
so,  is  prima  facie  answerable  for  all  the  damage  which  is  the 
natural  consequence  of  its  escape.  He  can  excuse  himself  by 
showing  that  the  escape  was  owing  to  the  plaintiff's  default, 
or,  perhaps  that  the  escape  was  the  consequence  of  vis  major, 
or  the  act  of  God,  but  as  nothing  of  this  sort  exists  here,  it 
is  unnecessary  to  inquire  what  excuse  would  be  sufficient. 
The  general  rule,  as  above  stated,  seems  on  principle  just. 
The  person  whose  grass  or  corn  is  eaten  down  by  the  escaping 
cattle  of  his  neighbor  or  whose  mine  is  flooded  by  the  water 
from  his  neighbor's  reservoir,  or  whose  cellar  is  invaded  by 
the  filth  of  his  neighbor's  privy,  or  whose  habitation  is  made 
unhealthy  by  the  fumes  and  noisome  vapors  of  his  neighbor's 
alkali  works,  is  damnified  without  any  fault  of  his  own,  and 
it  seems  but  reasonable  and  just  that  the  neighbor  who  has 
brought  something  on  his  own  property,  which  was  not  natu- 
rally there,  harmless  to  others  so  long  as  it  is  confined  to  his 
own  property,  but  which  he  knows  to  be  mischievous  if  it  gets 
on  his  neighbor's,  should  be  obliged  to  make  good  the  damage 
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which  ensues,  if  he  does  not  succeed  in  confining  it  to  his  own 
property. 

Blackburn,  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330. 

40.  Is  a  person  liable  for  damages  caused  by  a  fire  which 
runs  from  his  property  to  that  of  another? 

In  conflict  with  the  rule,  as  laid  down  in  the  English  cases, 
is  a  class  of  cases  in  reference  to  damage  from  fire  communi- 
cated from  the  adjoining  premises.  Fire,  like  water  or  steam, 
is  likely  to  produce  mischief  if  it  escapes  and  goes  beyond 
control;  and  yet  it  has  never  been  held  in  this  country  that 
one  building  a  fire  upon  his  own  premises  can  be  made  liable 
if  it  escapes  upon  his  neighbor's  premises,  and  does  him  dam- 
age, without  proof  of  negligence. 

Losee  v.  Buchanan,  51  N.  Y.  476. 

41.  What  is  the  duty  of  a  landowner  to  a  person  who  goes 
on  his  property  as  a  licensee? 

A  landowner  is  under  a  duty  to  one  upon  his  property  as 
a  licensee  to  refrain  from  any  wilful,  wanton  or  reckless 
conduct  likely  to  injure  him. 

Jenny,  Prondecka  v.  Turner  Falls  Power  &  Elec.  Co.,  238 
Mass.  239. 

42.  What  is  the  duty  a  landowner  owes  to  persons  he  in- 
vites on  his  property? 

The  general  rule  or  principle  applicable  to  this  class  of 
cases  is  that  an  owner  or  occupant  is  bound  to  keep  his  prem- 
ises in  a  safe  and  suitable  condition  for  those  who  come 
upon  and  pass  over  them,  using  due  care,  if  he  has  held  out 
any  invitation,  allurement,  or  inducement,  either  express  or 
implied,  by  which  they  have  been  led  to  enter  thereon.  A 
mere  naked  license  or  permission  to  enter  or  pass  over  an 
estate  will  not  create  a  duty  or  impose  an  obligation  on  the 
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part  of  the  owner  or  person  in  possession  to  provide  against 
the  damage  of  accident. 

Sweeney  v.  Old  Colony  R.  R.  Co.,  10  Allen  368. 

43.  What  care  must  an  owner  of  land  near  vjhere  children 
play  take  to  see  that  the  property  is  safe? 

The  owner  of  land,  where  children  are  allowed  or  accus- 
tomed to  play,  particularly  if  it  is  not  infenced,  must  use  ordi- 
nary care  to  keep  it  in  safe  condition;  for  they  being  without 
judgment  and  likely  to  be  drawn  by  childish  curiosity  into 
places  of  danger,  are  not  to  be  classed  with  trespassers,  idlers 
and  mere  licensees. 

Pekin  v.  McMahon,  154  111.  141. 

44.  Is  there  any  limit  to  the  care  a  proprietor  must  take  of 
his  property  to  make  it  safe  for  children? 

To  hold  that  every  piece  of  ground  which  contains  some 
place  or  something  that  might  be  dangerous  to  children  must 
be  so  fenced  that  children  can  enter  only  by  what  is  prac- 
tically a  mode  of  siege,  would  be  at  least  an  intolerable 
burden  on  proprietors. 

Macdonald,  Ross  v.  Keith,  16  Scotch  Ses.  Cas.  4th  Ses.  86. 

45.  What  are  the  Last  Clear  Chance  and  Attractive  Nui- 
sance Doctrine  founded  on? 

The  attractive  nuisance  doctrine  and  the  doctrine  of  the 
last  clear  chance  .  .  .  originate  "in  an  inherent  justice  and 
humanity  present  in  every  civilized  and  enlightened  people 
which  places  so  high  regard  on  life  and  limb  that  it  will  not 
permit  their  possessor,  when  helpless  and  in  a  situation  of 
peril,  to  be  deprived  of  the  one  or  injured  in  the  other  by  an 
affirmative  act  of  negligence  of  another  in  the  use  of  his 
property  when  such  person  has  knowledge,  actual  or  con- 
structive, of  the  helpless  and  perilous  situation  of  the  owner." 
Cleveland  R.  R.  Co.  v.  Means,  59  Ind.  App.  383. 
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46.  What  is  the  attractive  nuisance  doctrine? 

Although  a  child  of  tender  years,  who  meets  with  an  injury 
upon  the  premises  of  a  private  owner,  may  be  a  technical 
trespasser,  yet  the  owner  may  be  liable,  if  the  things  causing 
the  injury  have  been  left  exposed  and  unguarded,  and  are  of 
such  a  character  as  to  be  an  attraction  to  the  phild,  appealing 
to  his  childish  curiosity  and  instincts.  Unguarded  premises, 
which  are  thus  supplied  with  dangerous  attractions  are  re- 
garded as  holding  out  implied  invitations  to  such  children. 
Pekin  v.  McMahon,  154  111.  141. 

47.  What  are  the  rights  of  a  railroad  at  a  grade  crossing? 

It  is  well  settled  that  a  railroad  in  the  operation  of  its 
trains  has  exclusive  use  of  a  grade  crossing  while  they  are 
passing  over  it;  that  if  the  statutory  signals  are  given  and  a 
traveler  disregards  the  warning  and  without  sufficient  reason 
insists  upon  crossing,  he  does  so  at  his  own  risk. 

Crosby,  Gannett  v.  B.  &  M.  R.  R.  Co.,  238  Mass.  125. 

48.  What  is  the  care  a  man  must  use  with  a  dangerous 
species  of  property? 

No  man  has  the  right  to  so  use  a  dangerous  species  of  prop- 
erty as  to  put  the  safety  of  others  in  peril. 

Jamison  v.  Indiana  etc.  Co.,  128  Ind.  555. 

49.  What  use  may  a  man  make  of  flowing  waters  on  his 
property? 

The  right  to  flowing  water  is  now  well  settled  to  be  a 
right  incident  to  property  in  the  land,  it  is  a  right  public! 
juris  of  such  character  that  whilst  it  is  common  and  equal 
to  all,  through  whose  land  it  runs,  and  no  one  can  obstruct 
or  divert  it,  yet  as  one  of  the  beneficial  gifts  of  Providence, 
each  proprietor  has  a  right  to  a  just  and  reasonable  use  of  it 
as  it  passes  through  his  land ;  and  so  long  as  it  is  not  wholly 
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obstructed  or  diverted,  or  no  larger  appropriation  of  the  water 
running  through  it  is  made  than  a  just  and  reasonable  use, 
it  cannot  be  said  to  be  wrongful  or  injurious  to  a  proprietor 
lower  down. 

Shaw,  Elliott  v.  Fitchburg  R.  R.  Co.,  10  Cush.  191. 

50.  Is  a  man  liable  for  his  animal  if  it  trespasses  on  an- 
other man's  property^ 

Having  looked  into  the  authorities,  it  appears  to  me  that 
the  result  of  them  is  that,  in  the  case  of  animals  trespassing 
on  land,  the  mere  act  of  the  animal  belonging  to  a  man  which 
he  could  not  foresee,  or  which  he  took  all  reasonable  means 
of  preventing,  may  be  a  trespass  inasmuch  as  the  same  act, 
if  done  by  himself,  would  have  been  a  trespass. 
Ellis  V.  Loftus  Iron  Co.,  L.  R.  10  C.  P.  10. 

5/.  Is  a  dog  entitled  to  one  bite? 

It  has  often  been  said  that  the  law  extends  to  an  animal 
of  a  certain  species  the  privilege  of  one  bite,  although  moved 
thereto  by  evil  intent,  but  the  immunity  goes  no  farther. 
Cartwright,  Shedd  v.  Patterson,  134  N.  E.  70S  (111.) 

52.  Must  a  man  be  notified  to  abate  a  private  nuisance? 

It  is  the  general  rule  that  one  must  have  notice  to  abate 
(a  private  nuisance),  or  knowledge  that  it  is  a  nuisance  and 
injurious  to  other,  before  he  can  be  held  liable  for  it. 
Rugg,  Fuller  v.  Andrew,  230  Mass.   129. 

53.  If  a  man  establishes  a  piggery  in  a  residential  section 
of  a  city  and  later  sells  it  to  another  is  the  purchaser  liable 
for  running  a  nuisance? 

There  are  expressions  in  decisions  to  the  effect  that  one 
who  continues  a  nuisance  is  liable  as  well  as  he  who  estab- 
lishes it. 

Rugg,  Fuller  v.  Andrew,  230  Mass.  139. 
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54.  Can  noise  he  a  nuisance? 

Noise  which  constitutes  an  annoyance  to  a  person  of  ordi- 
nary sensibility  to  sound,  such  as  materially  to  interfere  with 
the  ordinary-  comfort  of  life,  and  impair  the  reasonable  enjoy- 
ment of  his  habitation,  is  a  nuisance  to  him. 

Allen,  Davis  v.  Sawyer,  133  Mass.  289. 

55.  Can  a  person  xuhose  health  is  endangered  by  noise 
maintain  an  action  for  it? 

The  rule  of  law  is  well  settled  and  familiar,  that  every 
man  is  bound  to  use  his  own  property  in  such  manner  as  not 
to  injure  the  property  of  another,  or  the  reasonable  and 
proper  enjoyment  of  it;  and  that  the  carrying  on  of  an  offen- 
sive trade  or  business,  which  creates  noisome  smells  and 
noxious  vapors,  or  causes  great  and  disturbing  noises,  or 
which  otherwise  renders  the  occupation  of  property  in  the 
vicinity  inconvenient  and  uncomfortable,  is  a  nuisance  for 
which  any  person  whose  property  is  damaged  or  whose  health 
is  injured  or  whose  reasonable  enjoyment  of  his  estate  as  a 
place  of  residence  is  impaired  or  destroyed  thereby  may  well 
maintain  an  action  to  recover  compensation  for  the  injury. 

Bigelow,  Wesson  v.  Washburn  Iron  Co.,  13  Allen  95. 

56.  What  is  negligence? 

Negligence  consists  in  doing  or  omitting  to  do  an  act  in 
violation  of  a  legal  duty  or  obligation  due  to  the  person  sus- 
taining injury. 

Bergeron  v.  Forest,  111  Mass.  392. 

57.  What  is  the  "English  conception  of  negligence? 

Negligence  is  the  omission  to  do  something  which  a  rea- 
sonable man,  guided  upon  those  considerations  which  ordi- 
narily regulate  the  conduct  of  human  affairs,  would  do,  or 
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doing  something  which  a  prudent  and  reasonable  man  would 
not  do. 

Alderson,  Blythe  v.  Burmingham  Waterworks  Co.,  11  Exch. 
781. 

58.  What  is  gross  negligence? 

Ordinary  and  gross  negligence  differ  in  degree  of  inatten- 
tion while  both  differ  in  kind  from  wilful  and  intentional 
conduct  which  is  or  ought  to  be  known  to  have  a  tendency  to 
injure. 

Altman  v.  Aronson,  231  Mass.  588. 

59.  What  is  ordinary  care? 

What  is  ordinary  care  in  some  cases  would  be  carelessness 
in  others.  The  law  regards  the  circumstances  surrounding 
each  case,  and  the  nature  of  the  animal  or  machinery  under 
control.  Greater  care  is  required  to  be  taken  of  a  stallion  than 
of  a  mare;  so  in  the  management  of  a  steam-engine,  greater 
care  is  necessary  than  in  the  use  of  a  plow.  Yet  it  is  all  ordi- 
nary care. 

Lake  Erie  &  Western  R.  R.  Co.  v.  Ford,  167  Ind.  205. 

60.  What  is  the  standard  of  care  established  by  lam? 

The  standard  of  care  established  by  the  law  is  what  the 
ordinarily  prudent  and  cautious  person  would  do  to  protect 
himself  under  given  conditions.  There  is  no  higher  or  different 
standard  for  one  who  is  aged,  feeble,  blind,  halt,  deaf,  or 
otherwise  impaired  in  capacity,  than  for  one  in  perfect  physi- 
cal condition.   .  .  . 

But  it  is  also  correct  to  say  that  in  the  exercise  of  common 
prudence  one  of  defective  eyesight  must  usually  as  matter 
of  general  knowledge  take  more  care  and  employ  keener 
watchfulness  in  walking  upon  the  streets  and  avoiding  ob- 
structions than  the  same  person  with  good  eyesight  in  order 
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to  reach  the  standard  established  by  the  law  for  all  persons 
alike,  whether  they  be  weak  or  strong,  sound  or  deficient. 
Rugg,  Keith  v.  Worcester  St.  R.  R.,  196  Mass.  478. 

61.  Is  it  necessary  to  compare  the  degree  of  care  an  ordi- 
nary person  would  exercise  under  like  circumstances  in  con- 
sidering negligence? 

Ordinary  care  is  the  care  ordinarily  exercised  by  the  great 
mass  of  mankind,  or  its  type,  the  ordinarily  prudent  person, 
under  the  same  or  similar  circumstances,  and  the  omission 
of  the  last  qualification,  "under  the  same  or  similar  circum- 
stances" or  "under  like  circumstances,"  is  error. 

Dodge,  Yerkes  v.  No.  Pac.  R.  R.  Co.,  112  Wise.  184. 

62.  What  is  the  degree  of  care  an  infant  is  required  to  use? 

It  is  well  settled  that  the  conduct  of  an  infant  of  tender 
years  is  not  to  be  judged  by  the  same  rule  which  governs 
that  of  an  adult.  .  .  .  The  care  and  caution  required  of  a 
child  is  according  to  his  maturity  and  capacity  only,  and  this 
is  to  be  determined  in  each  case  by  the  circumstances  of  that 
case. 

Hunt,  R.  R.  Co.  v.  Stout,  17  Wall.  657. 

63.  Can  a  tort  action  he  maintained  against  a  person  who 
carelessly  sells  an  article  which  is  not  fitted  for  the  purpose 
for  which  it  was  intended? 

Actions  for  negligence  are  for  breaches  of  duty.  Actions 
on  contracts  are  for  breaches  of  agreements.  Hence  the  limits 
of  liability  for  negligence  are  not  the  limits  of  liability  for 
breaches  of  contracts,  and  actions  for  negligence  often  accrue 
where  actions  upon  contracts  do  not  arise,  and  vice  versa. 
It  is  a  rational  and  fair  deduction  from  the  rules  to  which 
brief  reference  has  been  made  that  one  who  makes  or  sells 
a  machine,  a  building,  a  tool,  or  an  article  of  merchandise 
designed  and  fitted  for  specific  use  is  liable  to  the  person  who, 
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in  the  natural  course  of  events,  uses  it  for  the  purpose  for 
which  it  was  made  or  sold,  for  an  injury  which  is  the  natural 
and  probable  consequence  of  sale. 

Sanborn,  Huset  v.  Case  Thrashing  Mch,  Co.,  120  Fed.  865. 

64.  Is  a  person  liable  to  another  with  'whom  he  has  had 
no  contractual  relations  because  of  defects  in  goods? 

The  general  rule  is  that  a  contractor,  manufacturer,  or 
vendor,  is  not  liable  to  third  parties  who  have  no  contractual 
relations  with  him  for  negligence  in  the  construction,  manu- 
facture, or  sale  of  the  articles  he  handles. 

But  while  this  general  rule  is  both  established  and  settled 
there  are,  as  is  usually  the  case,  exceptions  to  it  as  well  defined 
and  settled  as  the  rule  itself.  There  are  three  exceptions  to 
this  rule. 

The  first  is  that  an  act  of  negligence  of  a  manufacturer 
and  vendor  which  is  imminently  dangerous  to  the  life  or 
health  of  mankind  and  which  is  committed  in  the  preparation 
or  sale  of  an  article  intended  to  preserve,  destroy,  or  aifect 
human  life,  is  actionable  by  third  parties  who  suffer  from 
the  negligence. 

The  second  exception  is  that  an  owner's  act  of  negligence 
which  causes  injury  to  one  who  is  invited  by  him  to  use  his 
defective  appliance  upon  the  owner's  premises  may  form  the 
basis  of  an  action  against  the  owner. 

The  third  exception  to  the  rule  is  that  one  who  sells  or 
delivers  an  article  which  he  knows  to  be  imminently  dangerous 
to  life  or  limb  to  another  without  notice  of  its  qualities  is 
liable  to  any  person  who  suffers  an  injury  therefrom  which 
might  have  been  reasonably  anticipated,  whether  there  were 
any  contractual  relations  between  the  parties  or  not. 

Sanborn,  Huset  v.  Case  Thrashing  Mch.  Co.,  120  Fed.  865. 
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65.  Why  is  it  not  possible  to  measure  the  degree  of  care 
that  a  man  should  use  under  the  circumstances  by  what  might 
be  expected  of  him? 

Instead,  therefore,  of  saying  that  the  liability  for  negli- 
gence should  be  coextensive  with  the  judgment  of  each  indi- 
vidual, which  would  be  as  variable  as  the  length  of  the  foot 
of  each  individual,  we  ought  rather  to  adhere  to  the  rule 
which  requires  in  all  cases  a  regard  to  caution  such  as  a  man 
of  ordinary  prudence  would  observe. 

Tindal,  Vaughan  v.  Menlove,  3  Bing  (N.  C.)  468. 

66.  What  is  the  prevailing  vievj  of  the  foundation  of  the 
doctrine  of  contributory  negligence? 

It  rests  upon  the  view  that  though  the  defendant  has  in 
fact  been  negligent,  yet  the  plaintiff  has  by  his  own  careless- 
ness severed  the  casual  connection  between  the  defendant's 
negligence  and  the  accident  which  has  occurred;  and  that  the 
defendant's  negligence  accordingly  is  not  the  true  proximate 
cause  of  the  injury. 

Bowen,  L.  J.,  Thomas  v.  Quartermaine,  18  Q.  B.  D.  685,  697. 

67.  What  is  meant  by  the  proximate  cause  of  the  injury? 

The  law  is  that  if  the  act  is  one  which  the  party  ought,  in 
the  exercise  of  ordinary  care,  to  have  anticipated  as  liable 
to  result  in  injury  to  others,  then  he  is  liable  for  any  injury 
proximately  resulting  from  it,  although  he  could  not  have 
anticipated  the  particular  injury  which  did  happen.  Conse- 
quences which  follow  in  unbroken  sequence,  without  an  inter- 
vening efficient  cause,  from  the  original  act,  are  natural  and 
proximate,  and  for  such  consequences  the  original  wrong-doer 
is  responsible,  even  though  he  could  not  have  foreseen  the 
particular  results  which  did  follow. 

Mitchell,  Christiansen  v.  Chicago,  etc.  R.  R.  Co.,  67  Minn.  94. 
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68.  Will  the  violation  of  law  constitute  such  negligence 
as  to  he  the  proximate  cause  of  an  accident? 

Violation  of  a  law  at  the  time  of  an  accident  by  one  con- 
nected with  it  is  usually  evidence  of  negligence  but  there 
remains  a  question  of  fact  whether  the  illegal  act  is  the  proxi- 
mate cause  of  the  injury.  The  mere  fact  that  the  plaintiff  was 
violating  a  law  at  the  time  he  was  injured  ought  not  to  bar 
his  right  to  recover  any  more  than  the  fact  that  the  defendant 
was  violating  a  law  at  the  time  plaintiff  was  injured  ought  to 
conclusively  establish  plaintiff's  right  to  recover.  Where  the 
defense  is  that  plaintiff's  unlawful  conduct  at  the  time  of  the 
accident  was  the  proximate  cause  of  the  accident,  the  difficult 
question  presented  for  determination  is  whether  the  unlawful 
conduct  was  a  direct  and  proximate  cause  contributing  with 
others  to  the  injury,  or  whether  it  was  a  mere  condition  of  it. 

Lerette  v.  Dir.  Gen.  306  111.  348. 

69.  How  do  State  statutes  usually  fix  the  rate  of  speed  of 
motor  vehicles  on  the  highway? 

The  only  limitation  fixed  by  the  statute  is  that  no  person 
shall  drive  a  motor  vehicle  "upon  any  public  highway  in  this 
State  at  a  speed  greater  than  is  reasonable  and  proper  having 
regard  to  the  traffic  and  the  use  of  the  way  or  so  to  endanger 
the  life  or  lirnb  or  injure  the  property  of  any  person."  What 
speed  is  improper  and  dangerous  is  left  to  the  courts  in  each 
particular  case.  The  section  establishes  a  rule  of  law,  which 
declares  that  certain  rates  of  speed  in  certain  localities  shall 
be  prima  facie  unreasonable  and  dangerous.  There  is  no  inti- 
mation that  such  rates  of  speed  shall  be  conclusive  proof  of 
negligence.  Prima  facie  means  first  view, — that  is,  as  it  first 
appears.  .  .  .  The  term  "prima  facie  evidence"  implies  evi- 
dence which  may  be  rebutted  and  overcome,  and  simply  means 
that  in  the  absence  of  explanatory  or  contradictory  evidence 
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the  finding  shall  be  in  accordance  with  the  proof  establishing 
the  prima  facie  case. 

Morrison  v.  Flowers,  308  111.  189. 

70.  Is  contributory  negligence  a  defense  to  a  ivilful  and 
wanton  act? 

The  law  is  regardful  of  human  life  and  personal  safety, 
and  if  one  is  grossly  and  wantonly  reckless  in  exposing  others 
to  danger,  it  holds  him  to  have  intended  the  natural  conse- 
quences of  his  act,  and  treats  him  as  guilty  of  a  wilful  and 
intentional  wrong.  .  .  .  The  general  rule  that  the  plaintiff's 
failure  to  exercise  ordinary  care  for  his  safety,  is  not  a  good 
defense  to  an  action  for  wanton  and  wilful  injury  caused  by 
a  reckless  omission  of  duty  has  been  recognized  in  many  deci- 
sions as  well  as  by  writers  of  text-books. 

Knowlton,  Aiken  v.  Holyoke  St.  Ry.  Co.,  184  Mass.  269. 

71.  Is  a  person  in  a  position  of  peril  expected  by  law  to 
use  the  same  care  a  person  not  so  situated  ivould  use? 

If  a  person,  who  by  his  carelessness  is  put  in  a  position 
perilous  to  himself  and  to  others,  while  in  that  position  does 
all  that  a  person  of  average  prudence  could,  he  is  guilty  of 
no  wrong  towards  another  who  embraces  the  opportunity 
negligently  to  injure  him,  or  who  receives  an  injury  which 
proper  care  on  his  part  would  prevent.  It  would  doubtless 
be  esteemed  a  gross  carelessness  to  navigate  the  Atlantic  in  a 
vessel  without  a  rudder,  but  if  the  owner,  while  sailing  his 
rudderless  ship  with  ordinary  care,  is  negligently  run  down 
by  a  steamer,  the  latter  must  pay  the  damages,  and  can 
recover  none  if  it  is  injured. 

Carpenter,  Nashua  Iron  &  Steel  Co.  v.  Worcester  &  Nashua 
R.  R.  Co.,  62  N.  H.  159. 

72.  When  does  the  last  clear  chance  doctrine  apply? 
The  doctrine  of  last  clear  chance  applies  only  to  cases 

where  the  defendant's  opportunity  of  preventing  the  injury 
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by  the  exercise  of  due  care  was  later  in  point  of  time  than 

that  of  the  injured  person.  This  is  the  yardstick  by  which  the 

application  of  the  rule  must  be  determined  in  each  particular 

case. 

McMahon,  Beaman  v.  Cleveland  C.  C.  &  St.  L.  Ry.  Co.,  134 

N.  E.  510  (Ind.) 

73.  Under  what  circumstances  does  the  last  clear  chance 
doctrine  permit  a  recovery? 

The  doctrine  of  the  last  clear  chance  does  not  permit  an 
injured  person  to  recover  in  spite  of  negligence  on  his  part 
contributing  to  the  injury,  but  permits  a  recovery  notwith- 
standing the  want  of  due  care  on  the  part  of  the  injured 
person  in  cases  where  the  facts  are  such  that  it  could  be  sai4 
that  such  want  of  due  care  was  not  the  direct  and  proximate 
cause  of  the  injury.  .  .  .  The  failure  of  the  defendant  to  take 
advantage  of  the  last  clear  chance  of  avoiding  the  injury  is 
the  sole  cause  of  the  injury. 

McMahon,  Beaman  v.  Cleveland  C.  C.  h  St.  L.  Ry.  Co.,  134 

N.  E.  510  (Ind.) 

74.  State  the  last  clear  chance  doctrine. 

Where  a  party  by  his  own  negligence  places  himself  in  a 

position  of  threatened  danger  from  some  agency  under  the 

control  of  another,  and  where  his  situation  is  such  that  by 

the  exercise  of  reasonable  care  he  cannot  extricate  himself 

from  the  threatened  danger  in  time  to  avoid  injury,  but  the 

defendant  b)^  the  exercise  of  reasonable  care  can  prevent  such 

injury  and  fails  to  do  so,  the  general  rule  applies. 

McMahon,  Beaman  v.  Cleveland  C.  C.  &  St.  L.  Ry.  Co.,  134 
N.  E.  510  (Ind.) 

75.  What  is  contributory  negligence? 

Failure  to  exercise  due  care  respecting  the  cause  of  his  in- 
jury resulting  from  the  negligence  of  another  by  the  person 
injured  is  contributory  negligence. 

Rugg,  Duggan  v.  Bay  State  St.  Ry.  Co.,  230  Mass.  370. 
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76.  Why  is  there  a  presumption  that  a  person  ivill  exercise 
due  care? 

The  presumption  (of  due  care  on  the  part  of  the  person 
injured)  is  founded  on  a  law  of  nature.  We  know  of  no  more 
universal  instinct  than  that  of  self-preservation — none  that  so 
insistently  urges  to  care  against  injury. 

Rugg,  Duggan  v.  Bay  State  St.  Ry.  Co.,  230  Mass.  370. 

77 .  Why  will  the  law  not  permit  a  man  to  recover  in  spite 
of  contributory  negligence? 

No  case  has  been  brought  to  our  attention  and  upon  care- 
ful investigation  we  have  found  none,  in  which  a  plaintiff 
whose  violation  of  law  contributed  directly  and  proximately 
to  cause  him  an  injury'  has  been  permitted  to  recover  for  it; 
and  the  decisions  are  numerous  to  the  contrary.  And  it  is  quite 
immaterial  whether  or  not  a  plaintiff's  unlawful  act  con- 
tributing to  his  injur}^  is  negligent  or  wrong  when  considered 
in  all  its  relations.  He  is  precluded  from  recovering,  on  the 
ground  that  the  court  will  not  lend  its  aid  to  one  whose  viola- 
tion of  law  is  the  foundation  of  his  claim. 

Knowlton,  Newcomb  v.  Boston  Protective  Dept.,  146  Mass. 
596. 

78.  Is  a  person  liable  if  his  omission  to  do  his  duty  causes 
the  death  of  another? 

"So  highly  does  the  law  value  human  life,  that  it  admits 
of  no  justification  wherever  life  has  been  lost  and  the  care- 
lessness or  negligence  of  one  person  has  contributed  to  the 
death  of  another."  And  this  rule  applies  not  only  where  the 
death  of  one  is  occasioned  by  the  negligent  omission  of  a  duty 
of  that  other. 

Thomas  v.  Winchester,  6  N.  Y.  397. 

79.  What  is  meant  by  res  ipsa  loquitur? 

The  phrase  res  ipsa  loquitur,  literally  translated,  means  that 
the  thing  or  affair  speaks  for  itself.  It  is  merely  a  short  way 
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of  saying  that  the  circumstances  attendant  upon  an  accident 
are  themselves  of  such  a  character  as  to  justify  the  conclusion 
that  the  accident  was  caused  by  negligence. 

Werner,  Marceau  v.  Rudand  R.  R.  Co.,  211  N.  Y.  203. 

80.  Irt  ivliat  cases  does  res  ipsa  loquitur  apply? 

Without  attempting  to  lay  down  any  exhaustive  classifica- 
tion of  the  cases  in  which  the  principle  of  res  ipsa  loquitur 
applies  it  may  generally  be  said  that  the  principle  only  applies 
when  the  direct  cause  of  the  accident  and  so  much  of  the  sur- 
rounding circumstances  as  was  essential  to  its  occurrence,  were 
within  the  sole  control  and  management  of  the  defendants,  or 
their  servants,  so  that  it  is  not  unfair  to  attribute  to  them 
a  prima  facie  responsibility  for  what  happened. 

Wing  V.  Lond.  Gen.  Omnibus  Co.,  2  Kings  Bench  652. 

81.  When  a  person  permits  his  notice  to  be  disregarded 
has  he  later  the  right  to  claim  protection  from  such  notice? 

If  one  who  has  posted  a  notice  of  entire  prohibition  per- 
mits it  to  be  habitually  disregarded,  as,  for  instance,  a  notice 
not  to  ride  on  the  platform  of  a  street-railway  car,  or  in  the 
baggage-car  of  a  train,  a  practical  invitation  to  violate  it  may 
be  inferred  from  habitual  usage  which  is  known  to  him.  Long 
continued  practise  to  the  contrary  may  have  the  effect  to 
supersede  or  show  a  waiver  of  the  rule. 

Allen,  McNee  v.  Coburn,  T.  T.  Co.,  170  Mass.  283. 

8Z.  Can  recovery  he  made  for  mental  suffering  in  tort? 

We  remain  satisfied  with  the  rule  that  there  can  be  no 
recovery  for  fright,  terror,  alarm,  anxiety  or  distress  of  mind, 
if  these  are  unaccompanied  by  some  physical  injury;  and  if 
this  rule  is  to  stand  we  think  it  should  also  be  held  that  there 
can  be  no  recovery  for  such  physical  injuries  as  may  be  caused 
solely  by  such  mental  disturbances,  where  there  is  no  injury 
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to  the  person  from  without.  The  logical  vindication  of  this 
rule  is,  that  it  is  unreasonable  to  hold  persons  who  are  merely 
negligent  bound  to  anticipate  and  guard  against  fright  and 
the  consequences  of  fright;  and  that  this  would  open  a  wide 
door  for  unjust  claims,  which  could  not  successfully  be  met. 
Allen,  Spade  v.  Lynn  &  Boston  R.  R.  Co.,  168  Mass.  285. 

83.  Under  ivhat  circumstances  is  the  proprietor  of  a  patent 
medicine  liable  if  the  same  causes  injury? 

A  medicine  which  is  known  to  the  public  as  being  dangerous 
and  poisonous  if  taken  in  large  quantities  may  be  sold  by  the 
proprietor  (of  a  patent  medicine)  to  druggists  and  others,  and 
if  any  person,  without  more,  should  purchase  and  take  the 
same  so  as  to  cause  injury  to  himself,  the  proprietor  would 
not  be  liable.  But  if  the  contents  of  a  medicine  are  concealed 
from  the  public  generally  and  the  medicine  is  prepared  by 
one  who  knows  its  contents,  and  he  sells  the  same,  recommend- 
ing it  for  certain  diseases  and  prescribing  the  mode  in  which 
it  shall  be  taken,  and  injury  is  thereby  sustained  by  the 
person  taking  the  same,  the  proprietor  would  be  liable  for 
the  damage  thus  sustained. 

Blandford,  Blood  Balm  Co.  v.  Cooper,  83  Ga.  457. 

84.  Is  there  a  duty  on  the  part  of  a  party  supplying  some' 
thing  which  tnight  injure  persons  or  property  if  not  used 
properly? 

Whenever  one  person  supplies  goods  or  machinery,  or  the 
like,  for  the  purpose  of  their  being  used  by  another  person 
under  such  circumstances  that  every  .one  of  ordinary  sense 
would,  if  he  thought,  recognize  at  once  that  unless  he  used 
ordinary  care  and  skill  with  regard  to  the  condition  of  the 
thing  supplied,  or  the  mode  of  supplying  it,  there  will  be 
danger  of  injury  to  the  person  or  property  of  him  for  whose 
use  the  thing  is  supplied,  and  who  is  to  use  it,  a  duty  arises 
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to  use  ordinary  care  and  skill  as  to  the  condition  or  manner 
of  supplying  such  thing. 

Brett,  Heaven  v.  Pender,  11  Q.  B.  D.  503. 

85.  Is  there  any  duty  in  supplying  a  commodity  not  inher- 
ently dangerous? 

It  is  settled  that,  in  the  absence  of  negligence,  a  retail 
dealer  in  selling  a  commodity  not  inherently  harmful  or  dan- 
gerous is  not  liable  in  tort  for  its  defective  condition  which 
causes  injury  to  another. 

Crosby,  Barrango  v.  Hinckley  Rendering  Co.,  230  Mass.  93. 

86.  Is  a  man  entitled  to  protection  against  competition  ? 
Every  one  has  a  right  to  enjoy  the  fruits  and  advantages 

of  his  enterprise,  industry,  skill  and  credit.  He  has  no  right 
to  be  protected  against  competition,  but  he  has  a  right  to  be 
free  from  malicious  and  wanton  interference,  disturbance,  or 
annoyance.  If  disturbance  or  loss  come  as  a  result  of  com- 
petition or  the  exercise  of  like  rights  by  others,  it  is  damnum 
absque  injuria,  unless  some  superior  right  by  contract  or 
otherwise  is  interfered  with.  But  if  it  come  from  the  merely 
wanton  or  malicious  acts  of  others,  without  the  justification 
of  competition  or  the  service  of  any  interest  or  lawful  pur- 
pose, it  then  stands  upon  a  different  footing. 
Wells,  Walker  v.  Cronin,  107  Mass.  555. 

87 .  Is  a  combination  among  men  to  regulate  their  busi- 
nesses unlawful? 

A  combination  among  persons  merely  to  regulate  their  own 
conduct  is  within  allowable  competition,  and  is  lawful,  al- 
though others  may  be  indirectly  affected  thereby.  But  a  com- 
bination to  do  injurious  acts  expressly  directed  to  another, 
by  way  of  intimidation  or  constraint  either  of  himself  or  of 
persons  employed  or  seeking  to  be  employed  by  him,  is  out- 
side of  allowable  competition,  and  is  unlawful. 
Allen,  Vegelahn  v.  Gunter,  167  Mass.  92. 
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88.  What  constitutes  an  unlawful  strike? 

A  combination  not  to  work  is  one  thing,  and  is  lawful. 
A  combination  to  prevent  others  from  working  by  annoying 
them  if  they  do  is  a  very  different  thing,  and  is  prima  facie 
unlawful.  Again,  not  to  work  oneself  is  lawful  so  long  as  one 
keeps  off  the  poor-rates,  but  to  order  men  not  to  work  when 
they  are  willing  to  work  is  another  thing. 

Lindley,  Quinn  v.  Leathen,  1901  Appeal  Cases  495. 

89.  Is  the  malicious  interference  luith  a  person' s  business 
actionable? 

Any  injury  to  a  lawful  business,  whether  the  result  of  con- 
spiracy or  not,  is  prima  facie  actionable,  but  may  be  defended 
on  the  ground  that  it  was  merely  a  lawful  effort  of  the  defen- 
dants to  promote  their  own  welfare.  To  defeat  this  plea  of 
justification,  the  plaintiff  may  offer  evidence  that  the  acts 
of  the  defendants  were  inspired  by  express  malice,  and  were 
done  for  the  purpose  of  injuring  the  plaintiff  and  not  to  bene- 
fit themselves. 

Parkinson  v.  Council,  154  Cal.  581. 
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CRIMINAL  LAW 

1.  What  is  an  essential  of  a  criminal  act? 

An  act  to  be  criminal  must  be  an  offense  against  the  sover- 
eignty of  the  government.  This  is  of  the  very  essence  of  crime 
punishable  by  human  law. 

Vredenburgh,  State  v.  Carter,  3  Dritcher  499. 

Z.  Are  prosecutions  of  criminals  made  for  the  benefit  of 
persons  ivho  have  suffered  by  the  wrong  or  for  the  benefit  of 
the  community  at  large? 

A  statutory  crime  is  not  a  private  wrong,  but  a  public 
wrong;  the  public  or  State  is  entirely  indifferent  to  the  per- 
sonal feelings  of  the  owner  of  the  property  stolen.  It  is  the 
State  that  is  prosecuting  the  violation  of  its  statute  on  its 
own  behalf,  and  not  on  behalf  of  the  owner  of  the  property. 

Brecker  v.  State,  134  N.  E.  478  (Ohio). 

3.  What  is  the  difference  between  acts  mala  in  se  and  mala 
prohibit  a? 

Acts  mala  prohibita  include  matters  forbidden  or  com- 
manded by  statute,  but  not  otherwise  wrong. 

Acts  mala  in  se  include,  in  addition  to  felonies,  all  breaches 
of  public  order,  injuries  to  person  or  property,  outrages  upon 
public  decency  or  good  morals,  and  breaches  of  official  duty, 
when  done  wilfully  and  corruptly. 

Commonwealth  v.  Adams,  114  Mass.  2>l'h. 
67 
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4.  Is  every  duty  at  common  law  founded  on  a  moral  obli- 
gation? 

It  would  not  be  correct  to  say  that  every  moral  obligation 
involves  a  legal  duty;  but  every  legal  duty  is  founded  on  a 
moral  obligation. 

A  legal  common  law  duty  is  nothing  else  than  the  enforce- 
ment by  law  of  that  which  is  a  moral  obligation  without  legal 
enforcement. 

Coleridge,  Regina  v.  Instant,  1893,  1  Q.  B.  450. 

5.  What  is  the  purpose  of  punishment  for  criminal  of- 
fenses? 

The  great  end  of  punishment  is  not  the  expiation  or  atone- 
ment of  the  offense  committed,  but  the  prevention  of  future 
offenses  of  the  same  kind. 

Hopt  V.  Utah,  110  U.  S.  574. 

6.  Must  there  always  he  a  guilty  mind  or  mens  rea  before 
an  act  can  be  criminal? 

Although  prima  facie  and  as  a  general  rule  there  must  be  a 
mind  at  fault  before  there  can  be  a  crime  it  is  not  an  inflexible 
rule,  and  a  statute  may  relate  to  such  a  subject  matter  and 
may  be  so  framed  as  to  make  an  act  criminal  whether  there 
has  been  any  intention  to  break  the  law  or  otherwise  to  do 
wrong  or  not.  There  is  a  large  body  of  municipal  law  in  the 
present  day,  which  is  so  conceived.  By-laws  are  constantly 
made  regulating  the  width  of  highways,  the  height  of  build- 
ings, etc.,  and  the  breach  of  them  constitutes  an  offense  and 
is  a  criminal  matter. 

Wills,  Regina  v.  Tolson,  23  Q.  B.  D.  168. 

7.  Is  it  necessary  for  the  criminal  intent  to  be  directed 
toward  the  particular  crime  that  was  committed,  or  is  a  gen- 
eral  criminal  intent  sufficient? 

The  guilty  intent  is  not  necessarily  that  of  intending  the 
very  act  or  thing  done  and  prohibited  by  common  or  statute 
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law,  but  it  must  at  least  be  the  intention  to  do  something 
wrong. 

Wills,  Regina  v.  Tolson,  23  Q.  B.  D.  168. 

8.  When  a  person  is  violating  a  municipal  ordinance  regu- 
lating speed  and  another  person  is  injured  will  his  intent  to 
violate  that  ordinance  be  sufficient  to  find  his  criminal  intent 
in  a  charge  of  assault? 

It  is  true  that  one  in  the  pursuit  of  an  unlawful  act  may 
sometimes  be  punished  for  another  act  done  without  design 
and  by  mistake,  if  the  act  done  was  one  for  which  he  could 
have  been  punished  if  done  wilfully.  But  the  act  to  be  unlaw- 
ful in  this  sense,  must  be  an  act  bad  in  itself,  and  done  with 
an  evil  intent ;  and  the  law  has  always  made  this  distinction : 
that  if  the  act  the  party  was  doing  was  merely  malum  pro- 
hibitum, he  shall  not  be  punishable  for  the  act  arising  from 
misfortune  or  mistake,  but  if  malum  in  se,  it  is  otherwise. 
Commonwealth  v.  Adams,  114  Mass.  323. 

9.  Is  the  tendency  of  the  modern  courts  to  folloiv  the  rule 
in  Common-wealth  v.  Adams  in  all  States? 

The  Supreme  Court  of  Illinois  held,  that  one  who  wilfully 
or  negligently  drives  an  automobile  on  a  public  street  at  a 
prohibited  rate  of  speed  or  in  a  manner  expressly  forbidden 
by  statute,  and  thereby  causes  the  death  of  another,  may  be 
guilty  of  homicide;  and  this  is  true  although  the  person  who 
is  recklessly  driving  the  machine  uses,  as  soon  as  he  sees  a 
pedestrian  in  danger,  every  effort  to  avoid  injuring  him,  pro- 
vided that  the  operator's  recklessness  was  responsible  for  his 
inability  to  control  the  car  and  prevent  the  accident  which 
resulted  in  the  death  of  the  pedestrian.  If  the  culpable  negli- 
gence of  the  defendant  is  found  to  be  the  cause  of  the  death 
he  is  criminally  responsible  whether  the  decedent's  failure 
to  use  due  care  contributed  to  the  injury  or  not. 
People  V.  Camberis,  297  111.  455. 
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10.  How  are  the  speed  laws  that  provide  that  a  certain  rate 
of  speed  shall  be  deemed  unreasonable^  as  in  most  States,  con- 
strued by  the  courts? 

It  is  a  matter  of  common  knowledge  that  there  is  probably 
no  law  on  our  statute  book  as  to  which  there  is  such  widespread 
popular  misunderstanding  to  its  terms  [as  the  speed  law]. 
There  is  no  speed  limit  fixed  by  this  section  of  the  statute. 
This  misconstruction  is  not  confined  to  the  ordinary  citizen 
but  is  shared  by  many  officials  as  well.  It  is  a  matter  of  com- 
mon knowledge  that  upon  the  outskirts  of  many  cities  of  the 
State  are  signs  stating  a  speed  limit  in  miles  and  that  upon 
our  new  State  highways  are  signs  stating  that  the  speed  limit 
is  thirty-five  miles  per  hour.  It  does  not  follow  that  because  a 
rate  of  speed  in  miles  is  stated  in  the  statute  to  be  prima  facie 
unreasonable  and  dangerous,  that  such  rate  of  speed  is  in  fact 
unreasonable  and  dangerous  in  every  case  or  that  a  lesser  rate 
of  speed  in  every  given  case  is  reasonable  and  not  dangerous. 
A  rate  of  speed  of  fifty  or  sixty  miles  an  hour  with  a  heavy 
high-powered  car,  on  a  cement  roadway  in  the  country  where 
there  are  no  side  roads  or  farm  crossings  or  farm  buildings, 
with  no  traffic  of  any  kind  upon  the  highway  with  a  careful 
driver,  might  not  be  unreasonable  or  dangerous,  while  a  rate 
of  even  three  miles  per  hour,  upon  the  same  highway,  in  that 
same  locality,  while  a  flock  of  sheep  or  herd  of  cattle  were 
driven  thereon  might  be  an  unreasonable  and  dangerous  rate 
of  speed  and  therefore  unlawful. 

Stansfield  v.  Wood,  231  111.  App.  586. 

11.  If  a  person  intends  to  murder  a  man  and  shoots  an- 
other will  he  be  guilty  of  murder? 

It  is  common  knowledge  that  if  a  person  has  a  malicious 
intent  toward  one  person,  and  in  carrying  into  effect  that  mali- 
cious intent,  he  injures  another  person,  he  is  guilty  of  what 
the  law  considers  malice  against  the  person  so  injured,  be- 
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cause  he  is  guilty  of  general  malice,  and  is  guilty  if  the  result 
of  his  unlawful  act  be  to  injure  a  particular  person. 
Coleridge,  Regina  v.  Latimer,  16  Cox  C.  C.  70. 

12.  Is  any  inference  to  he  draivn  from  the  acts  of  a  person  ? 

As  a  general  rule  every  person  intends  what  are  the  natural 
and  necessary  consequences  of  his  own  acts. 
Beatty  v.  Gillbanks,  15  Cox  C.  C.  138. 

13.  What  is  a  criminal  attempt? 

It  is  a  well  settled  principle  of  criminal  law  in  this  country, 
that  where  the  criminal  result  of  an  attempt  is  not  accom- 
plished simply  because  of  an  obstruction  in  the  way  of  the 
thing  to  be  operated  upon,  and  these  facts  are  unknown  to 
the  aggressor  at  the  time,  the  criminal  attempt  is  committed. 
People  V.  Lee  Kong,  95  Calif.  666. 

14.  If  a  man  puts  his  hand  in  another^ s  pocket  intending 
to  pick  the  pocket.,  and  he  is  unable  to  accomplish  the  crime 
because  there  is  nothing  in  the  pockety  is  he  guilty  of  an  at- 
tempt? 

A  man  may  make  an  attempt  as  an  experiment  to  pick  a 
pocket  by  thrusting  his  hand  into  it,  and  not  succeed,  because 
there  happens  to  be  nothing  in  the  pocket.  Still  he  has  clearly 
made  an  attempt,  and  done  the  act  toward  the  commission 
of  the  offense. 

Fletcher,  Com.  v.  McDonald,  5  Cush.  365. 

15.  What  are  the  elements  of  an  attempt? 

An  attempt  in  criminal  law  is  an  apparent  unfinished  crime, 
and  hence  is  compound  of  two  elements,  viz :  ( 1 )  The  intent 
to  commit  a  crime;  and  (2)  a  direct  act  done  toward  its  com- 
mission, but  falling  short  of  the  execution  of  the  ultimate 


design. 


Lewis,  Glover  v.  Commonwealth,  86  Va.  382. 
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16.  Is  there  any  difference  between  preparation  and  an  at- 
tempt? 

Between  preparation  for  the  attempt  and  the  attempt  it- 
self, there  is  a  wide  difference.  The  preparation  consists  in  de- 
vising or  arranging  the  means  or  measures  necessary  for  the 
commission  of  the  offense;  the  attempt  is  the  direct  move- 
ment toward  the  commission  after  the  preparations  are  made. 

Field,  People  v.  Murray,  14  Calif.  160. 

17 .  Must  a  man  have  mental  capacity  in  order  to  commit 
a  crime? 

In  order  to  constitute  a  crime,  a  person  must  have  intelli- 
gence and  capacity  enough  to  have  a  criminal  intent  and  pur- 
pose, and  if  his  reason  and  mental  powers  are  either  so  de- 
ficient that  he  has  no  will,  no  conscience  or  controlling  mental 
power,  or  if,  through  the  overwhelming  violence  of  mental 
disease  his  intellectual  power  is  for  the  time  obliterated  he  is 
not  a  responsible  moral  agent  and  is  not  punishable  for  crim- 
inal acts. 

Shaw,  Com.  v.  Rogers,  7  Met.  500. 

18.  What  is  the  presumption  in  regard  to  the  criminal 
capacity  of  a  child? 

Where  a  child  is  under  the  age  of  seven  years,  the  law 
presumes  him  to  be  incapable  of  committing  a  crime;  after 
the  age  of  fourteen  he  is  presumed  to  be  responsible  for  his 
actions  as  entirely  as  if  he  were  forty;  but  between  the  ages 
of  seven  and  fourteen,  no  presumption  of  law  arises  at  all, 
and  that  which  is  termed  a  malicious  intent — a  guilty  knowl- 
edge that  he  was  doing  wrong — must  be  proved  by  evidence 
and  cannot  be  presumed  from  the  mere  commission  of  the  act. 

Erie,  Regina  v.  Smith,  1  Cox  C.  C.  260. 
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19.  What  is  the  rule  as  to  capacity  to  make  a  person  crim- 
inally  responsible? 

A  man  is  not  to  be  excused  from  responsibility,  if  he  has 
capacity  and  reason  sufficient  to  enable  him  to  distinguish 
between  right  and  wrong  as  to  the  particular  act  he  is  then 
doing, — a  knowledge  and  consciousness  that  the  act  he  is 
doing  is  wrong  and  criminal  and  will  subject  him  to  punish- 
ment. In  order  to  be  responsible,  he  must  have  sufficient  power 
of  memory  to  recollect  the  relation  in  which  he  stands  to 
others,  and  in  which  others  stand  to  him;  that  the  act  he  is 
doing  is  contrary  to  the  plain  dictates  of  justice  and  right, 
injurious  to  others,  and  a  violation  of  the  dictates  of  duty. 
Shaw,  Com.  v.  Rogers,  7  Met.  500. 

20.  What  is  the  'English  rule  in  regard  to  sanity  known  as 
the  Rule  in  McNaghten's  case? 

When  insanity  is  interposed  as  a  defense  to  an  indictment 
for  an  alleged  crime,  the  inquiry  is  always  brought  down  to 
the  single  question  of  a  capacity  to  distinguish  between  right 
and  wrong  at  the  time  the  act  was  done. 

To  establish  a  defense  on  the  ground  of  insanity,  it  must 
be  clearly  proved  that,  at  the  time  of  the  committing  of  the 
act,  the  party  accused  was  laboring  under  such  a  defect  of 
reason,  from  disease  of  the  mind,  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing. 

Every  man  is  to  be  presumed  to  be  sane,  and  to  possess  a 
sufficient  degree  of  reason  to  be  responsible  for  his  crime,  until 
the  contrary  be  proved. 

McNaghten's  Case,  10  C.  &  F.  200. 

21.  Will  ignorance  of  the  law  excuse  a  person  from  a 
crime? 

Ignorance  of  the  law  excuses  no  one.  .  .  .  The  rule,  though 
productive  of  hardship  in  particular  cases,  is  a  sound  and  salu- 
tary maxim  of  the  law. 

Peters,  State  v.  Goodnow,  65  Maine  30. 
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ZZ.  Will  the  fact  that  a  man  was  intoxicated  excuse  him 
from  crime? 

No  rule  is  more  familiar  than  that  intoxication  is  never  an 
excuse  for  crime.  There  is  no  judge  who  has  been  engaged  in 
the  administration  of  criminal  law,  who  has  not  had  occasion 
to  assert  it. 

Harris,  People  v.  Rogers,  18  N.  Y.  9. 

Z3.  In  a  crime  wherein  an  intent  is  required  will  drunken- 
ness  be  a  defense? 

While  it  is  true  that  drunkenness  cannot  excuse  crime,  it  is 
equally  true  that  when  a  certain  intent  is  a  necessary  element 
in  a  crime,  the  crime  cannot  have  been  committed  when  the 
intent  did  not  exist. 

Cooley,  People  v.  Walker,  38  Mich.  156. 

Z4.  Is  a  man  responsible  for  his  acts  when  through  volun- 
tary  intoxication  he  has  become  in  a  state  of  mental  disease? 

It  is  a  maxim  in  law  that  if  a  man  get  himself  intoxicated, 
he  is  answerable  to  the  consequences,  and  is  not  excusable  on 
account  of  any  crime  he  may  commit  when  infuriated  by 
liquor,  provided  he  was  previously  in  a  fit  state  of  reason  to 
know  right  from  wrong.  If,  indeed,  the  infuriated  state  at 
which  he  arrives  should  continue  and  become  a  lasting  malady, 
then  he  is  not  answerable. 

Burrows  Vase,  1  Lewin's  C.  C.  75. 

Z5.  Is  the  sale  of  intoxicating  liquor  a  crime  in  which  it  is 
necessary  to  prove  an  intent? 

The  courts  are  of  opinion  that  the  sale  of  intoxicating 
liquors  in  violation  of  the  statute  prohibition  is  not  one  of 
those  cases  in  which  it  is  necessary  to  allege  or  prove  that  the 
man  charged  with  the  offense  knew  the  illegal  character  of 
his  act,  or  in  which  a  want  of  such  knowledge  would  avail  him 
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in  defense.  If  the  defendant  purposely  sold  the  liquor  which 
was  in  fact  intoxicating,  he  was  bound  at  his  peril  to  ascer- 
tain the  nature  of  the  article  which  he  sold. 

Hoar,  Com.  v.  Boynton,  2  Allen  160. 

26.  Can  a  person  be  held  criminally  liable  for  a  crime  in 
which  he  has  taken  no  part? 

It  is  contrary  to  every  rule  of  law  to  hold  a  person  crimin- 
ally responsible  for  an  act  in  which  he  has  taken  no  part. 

Campbell,  People  v.  Parks,  49  Mich.  ZZZ. 

27.  Is  a  soldier  who  commits  a  crime  by  order  of  a  superior 
officer  exonerated  from  the  criminal  consequences? 

No  military  or  civil  officer  can  command  an  inferior  to 
violate  the  laws  of  his  country;  nor  will  such  a  command  ex- 
cuse, much  less  justify,  the  act. 

Washington,  U.  S.  v.  Jones,  3  Wash.  C.  C.  209. 

28.  Where  a  married  woman  commits  a  crime  in  the  preS' 
ence  of  her  husband  is  there  a  presumption  of  her  being  coerced 
by  her  husband? 

When  a  married  woman  is  indicted  for  a  crime,  and  it  is 
contended  in  defense  that  she  ought  to  be  acquitted  because 
she  acted  under  the  coercion  of  her  husband,  the  question  of 
fact  to  be  determined  is  whether  she  really  and  in  truth  acted 
under  such  coercion,  or  whether  she  acted  of  her  own  free 
will  and  independently  of  any  coercion  or  control  by  him. 
To  aid  in  determining  this  question  of  fact,  the  law  holds 
that  there  is  a  presumption  of  such  coercion  from  his  presence 
at  the  time  of  the  commission  of  the  crime;  this  presumption, 
however,  is  not  conclusive,  and  it  may  be  rebutted. 

Allen,  Com.  v.  Daley,  148  Mass.  11. 
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Z9.  Where  is  a  crime  committed^  ivhere  the  chain  of  cir- 
cumstances is  put  in  motion  or  where  it  falls? 

Where  a  person  being  within  one  jurisdiction,  maliciously 
fires  a  shot  which  kills  a  man  in  another  jurisdiction,  it  is 
murder  in  the  latter  jurisdiction,  the  illegal  act  being  there 
consummated. 

Beasley,  State  v.  Wyckoff,  2  Vroom  65. 

30.  What  is  an  accessory  before  the  fact? 

An  accessory  before  the  fact  must  be  absent  at  the  time 
when  the  crime  is  committed,  and  the  act  must  be  done  in 
consequence  of  some  counsel  or  procurement  of  his. 
Coleridge,  Regina  v.  Brown,  14  Cox  C.  C.  144. 

31.  Can  an  accessory  be  tried  before  the  principal? 

By  the  common  law  an  accessory  cannot  be  put  to  trial 
but  by  his  own  consent,  until  the  conviction  of  the  principal. 
The  reason  of  this  rule  is  very  plain.  If  there  is  no  principal 
there  can  be  no  accessory,  and  the  law  presumes  no  one  guilty 
until  convicted. 

Parker,  Com.  v.  Phillips,  16  Mass.  423. 

32.  Are  there  accessories  in  misdemeanors? 

In  misdemeanors  and  in  treason  all  who  take  part  in  the 
crime  are  principals. 

Wilson,  Regina  v.  Clayton,   1   C.  &  K.   128. 

33.  What  is  a  confession? 

Generally  speaking,  a  confession  is  regarded  as  voluntary 
when  it  proceeds  from  the  spontaneous  expressions  of  the 
mind,  free  from  the  influence  of  any  extraneous,  disturbing 
cause.  It  is  a  confession  made  of  the  free  will  and  accord  of 
the  defendant  without  fear  or  any  threat  of  harm  or  without 
promise  or  inducement  of  hope  or  reward. 

Thompson,  People  v.  Vincc,  129  N.  E.  193. 
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34.  Can  a  game  luhich  is  liable  to  cause  the  death  of  a  per' 
son  be  made  lawful? 

No  rules  or  practise  of  any  game  whatever  can  make  that 
lawful  which  is  unlawful  by  the  law  of  the  land;  and  the  law 
of  the  land  says  you  shall  not  do  that  which  is  likely  to  cause 
the  death  of  another. 

Regina  v.  Bradshaw,  14  Cox  C.  C.  83. 

35.  Is  a  verdict  of  ''not  guilty''  a  bar  to  any  future  prose- 
cution? 

A  verdict  either  of  acquittal  or  conviction  is  a  bar  to  a 
subsequent  prosecution  for  the  same  offense  although  no  judg- 
ment has  been  entered  upon  it. 

Treat,  Brennan  v.  The  People,  15  111.  511. 

36.  What  is  necessary  to  tnake  tivo  offenses  identical? 

The  principle  of  law  is  well  settled  that  in  order  to  sup- 
port a  plea  of  autrefois  acquit  the  offenses  charged  in  the  two 
indictments  must  be  identical.  The  test  of  this  identity  is  to 
ascertain  whether  the  defendant  might  have  been  convicted 
on  the  first  indictment  by  proof  of  facts  alleged  in  the  second. 

Bigelow,  Com.  v.  Clair,  7  Allen  525. 

37.  Hovj  must  an  indictment  set  out  a  crime? 

The  rule  is  well  settled  that  an  indictment  must  set  forth 
the  offense  with  such  certainty  as  to  apprize  the  defendant 
of  the  nature  of  the  accusation  upon  which  he  is  to  be  tried, 
and  to  constitute  a  bar  to  any  subsequent  proceeding  for  the 
same  offense. 

Com.  V.  Perrigor,  3  Mete.  (Kentucky)  5. 

38.  If  one  count  in  an  indictment  is  good  can  a  judgment 
he  entered? 

In  criminal  cases  the  general  rule,  as  stated  by  Lord  Mans- 
field before  the  Declaration  of  Independence,  is  "that  if  there 
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is  any  one  count  to  support  the  verdict,  it  shall  stand  good, 
notwithstanding  all  the  rest  of  it  is  bad." 

Gray,  Cleason  v.  U.  S.,  142  U.  S.  140. 

39.  Can  a  person  be  convicted  for  an  act  ivhich  has  been 
declared  by  the  legislature  to  be  criminal  since  the  act  was 
committed? 

It  is  clear,  that  there  can  be  no  legal  conviction  for  an  of- 
fense, unless  the  act  be  contrary  to  law  at  the  time  it  is  com- 
mitted; nor  can  there  be  a  judgment  unless  the  law  is  in  force 
at  the  time  of  the  indictment  and  judgment.. 

Shaw,  Com.  v.  Marshall,  11  Pick.  350. 

40.  Is  the  failure  to  charge  a  crime  as  committed  against 
the  peace  of  the  jurisdiction  wherein  the  offense  was  com-^ 
mi t ted  fatal  to  the  cause? 

Whoever  commits  an  offense  indictable  either  by  statute 
or  at  common  law  is  guilty  of  a  breach  of  the  peace  of  that 
government  which  exercises  jurisdiction,  for  the  time  being, 
over  the  place  where  such  offense  is  committed,  and  in  setting 
forth  the  offense  an  omission  to  charge  it  as  having  been  done 
against  the  peace  of  that  government  is  fatal. 

Damon's  Case,  6  Me.  148. 

41.  Can  a  man  be  tried  and  convicted  in  his  absence? 

Such  being  the  relation  which  the  citizen  holds  to  the  public 
and  the  object  of  punishment  for  public  wrongs,  the  Legisla- 
ture has  deemed  it  essential  to  the  protection  of  one  whose 
life  and  liberty  is  involved  in  a  prosecution  for  felony  that 
he  shall  be  personally  present  at  the  trial;  that  is,  at  every 
stage  of  the  trial  when  his  substantial  rights  may  be  affected 
by  the  proceedings  against  him. 

Harlan,  Hopt  v.  Utah,  110  U.  S.  574. 


CRIMINAL  LAW  79 

42.  What  is  the  meaning  of  the  constitutional  provision 
that  an  accused  must  meet  the  witness  face  to  face? 

The  constitutional  provision  that  the  accused  shall  have  the 
right  to  meet  the  witness  face  to  face  means  that  all  evidence 
in  a  criminal  case  must  be  produced  in  the  presence  of  the 
accused. 

People  V.  Clark,  134  N.  E.  95. 

43.  What  is  necessary  in  order  to  give  a  Federal  Court 
jurisdiction  of  a  crime? 

The  legislative  authority  of  the  Union  must  first  make  an 
act  a  crime,  affix  a  punishment  to  it,  and  declare  the  court 
that  shall  have  jurisdiction  of  the  crime. 

Johnson,  U.  S.  v.  Hudson,  7  Cranch.  32. 

44.  Is  there  a  presumption  of  innocence  in  favor  of  a  person 
charged  ivith  crime? 

The  defendant  is  entitled  to  the  benefit  of  the  presumption 
of  innocence  through  all  the  steps  of  the  trial,  and  during 
the  consideration  of  all  of  the  evidence  by  the  jury  after  they 
have  been  instructed  by  the  court,  and  until  they  determine, 
from  a  consideration  of  all  the  evidence  that  the  guilt  of 
the  defendant  has  been  established  beyond  a  reasonable  doubt. 
Duncan,  People  v.  Bermingham,  134  N.  E.  54  (III.) 

45.  Is  it  lawful  for  a  man  to  take  his  own  life? 

The  life  of  every  human  being  is  under  the  protection  of 
the  law,  and  cannot  be  lawfully  taken  by  himself,  or  by  an- 
other with  his  consent,  except  by  legal  authority. 
Gray,  Com.  v.  Mink,  123  Mass.  422. 

46.  When  a  person  causes  the  death  of  another  while  in 
the  pursuit  of  an  unlawful  act  is  it  murder  or  manslaughter? 

Where  the  death  of  one  person  is  caused  by  the  act  of  an- 
other, while  the  latter  is  in  pursuit  of  an  unlawful  object,  the 
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person  so  killing  is  guilty  of  manslaughter,  although  he  had 
no  intention  whatever  of  injuring  him  who  was  the  victim 
of  his  conduct. 

Regina  v.  Bruce,  2  Cox  C.  C.  262. 

'47.  Does  a  person  who  encourages  another  to  commit  sui' 
cide  commit  a  crime? 

One  who  encourages  another  to  commit  suicide,  but  is  not 
present  at  the  act  which  causes  the  death,  is  an  accessory  be- 
fore the  fact,  and  at  common  law  escaped  punishment  only 
because  his  principal  could  not  be  first  tried  and  convicted. 
Commonwealth  v.  Mink,  123  Mass.  422. 

48.  Where  insanity  is  alleged  on  whom  is  the  burden  of 
proof  of  proving  insanity? 

The  burden  of  proof  is  held  (in  cases  of  homicide  where 
insanity  is  set  up)  to  shift  from  the  prosecution  to  the  de- 
fendant when  the  alleged  insanity  comes  in  question;  and 
while  the  defendant  is  to  be  acquitted  unless  the  act  of  killing 
is  established  beyond  a  reasonable  doubt,  yet  when  that  fact 
is  once  made  out,  he  is  to  be  found  guilty  of  criminal  intent, 
unless  by  his  evidence  he  establishes  with  the  like  clearness, 
or  at  least  by  a  preponderance  of  testimony,  that  he  was  in- 
capable of  criminal  intent  at  the  time  the  act  was  done. 
Cooley,  People  v.  Garbutt,  17  Mich.  9. 

49.  What  is  meant  by  the  mens  rea  in  a  criminal  case? 
Mens  Rea  (or  guilty  mind)  means  in  the  case  of  murder, 

malice  aforethought,  in  the  case  of  theft,  an  intention  to  steal, 
in  the  case  of  rape,  an  intention  to  have  forcible  connection 
with  a  woman  without  her  consent;  and  in  the  case  of  receiv- 
ing stolen  goods,  knowledge  that  the  goods  were  stolen.  In 
some  cases  it  denotes  mere  inattention.  For  instance,  in  the 
case  of  manslaughter  by  negligence,  it  may  mean  forgetting 
to  notice  a  signal. 

Stephen,  Regina  v.  Tolson,  23  Q.  B.  Div.  168. 
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50.  Must  a  man  retreat  before  taking  a  life  in  his  own 
defense? 

But  where  a  person  Is  assailed  by  another  who  attempts  to 
take  his  life,  or  inflict  great  bodily  injury,  and  the  assailed 
can  manifestly  secure  safety  by  retreating,  then  it  is  not  neces- 
sary to  take  life  of  the  assailant  to  prevent  the  consummation 
of  the  felony  attempted. 

Adams,  State  v.  Donnelly,  69  Iowa  70S. 

51.  Who  are  principals  in  murder? 

By  the  most  ancient  common  law,  as  it  was  generally  under- 
stood, those  persons  only  were  considered  as  principals  in 
murder  who  actually  killed  the  man,  and  those  who  were 
present,  aiding  and  abetting,  were  considered  as  accessories. 
.  .  .  But  the  law  was  otherwise  settled  in  the  reign  of  Henry 
IV.  It  was  then  adjudged  that  he  who  was  present,  aiding  and 
abetting  him  who  actually  killed,  was  to  be  considered  as 
actually  killing,  as  much  as  if  he  himself  had  given  the  deadly 
blow. 

Putnam,  Com.  v.  Knapp,  9  Pick.  496. 

52.  How  are  malice^  design  and  motive  proved? 
Malice,  design,  and  motive,  are,  as  a  rule,  but  inferential 

facts.  They  are  inferred  from  facts  and  circumstances  posi- 
tively proven.  If  direct,  positive  proof  of  them  were  required, 
it  could  rarely  be  given.  Still,  we  know  they  exist,  and  when 
sufficient  facts  are  in  evidence  to  justify  us  in  drawing  such 
inference,  we  rest  as  securely  in  the  conviction  as  if  it  were 
forced  upon  us  by  positive  proof. 

Stone,  Hadley  v.  State,  55  Ala.  31. 

53.  What  is  the  distinction  between  murder  and  man- 
slaughter? 

To  what  extent  the  passions  must  be  aroused  and  the  do- 
minion of  reason  disturbed  to  reduce  the  offense  from  murder 
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to  manslaughter,  the  cases  are  by  no  means  agreed;  and  any 
rule  which  should  embrace  all  the  cases  that  have  been  de- 
cided in  reference  to  this  point,  would  come  very  near  obliter- 
ating, if  it  did  not  entirely  obliterate  all  distinction  between 
murder  and  manslaughter  in  such  cases. 

Christiancy,  Maher  v.  People,  10  Mich.  212. 

54.  Will  proof  of  the  omission  to  discharge  a  duty  sustain 
a  charge  of  manslaughter? 

In  all  the  cases  of  indictment  for  manslaughter,  where  the 
death  has  been  occasioned  by  omission  to  discharge  a  duty, 
it  will  be  found  that  the  duty  was  one  connected  with  life, 
so  that  the  ordinary  consequences  of  neglecting  it  would  be 
death. 

Erie,  Regina  v.  Pocock,  5  Cox  C.  C.  172. 

55.  Can  a  person  commit  murder  by  starving  another  to 
death ? 

If  the  prisoners  or  either  of  them  wilfully  withheld  neces- 
sary food  from  the  deceased,  with  a  wilful  determination  by 
withholding  sustenance  which  was  requisite,  to  cause  his  death, 
then  the  party  so  withholding  such  food  is  guilty  of  murder. 
If,  however,  the  prisoners  had  the  means  to  supply  necessaries, 
the  want  of  which  had  led  to  the  death  of  the  deceased,  and 
having  the  means  to  supply  such  necessaries,  negligently 
though  not  wilfully  withheld  food  which  if  administered 
would  have  sustained  life,  and  so  caused  the  death  of  the  de- 
ceased, then  that  would  amount  to  the  crime  of  manslaughter 
in  the  person  so  withholding  the  food. 

Channel,  Regina  v.  Conde,  10  Cox  C.  C.  547. 

56.  Where  a  person  neglects  the  care  of  a  helpless  person 
under  his  care  and  that  person  dies  through  the  neglect  is  there 
any  crime  committed? 

If  a  grown  up  person  chooses  to  undertake  the  charge  of  a 
human   creature,    helpless   either    from   infancy,    simplicity. 
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lunacy,  or  other  infirmity,  he  is  bound  to  execute  that  charge 
without  at  all  events  wicked  negligence;  and  if  a  person  who 
has  chosen  to  take  charge  of  a  helpless  creature  lets  it  die  by 
wicked  negligence  that  person  is  guilty  of  manslaughter. 
Brett,  Regina  v.  Nicholls,  13  Cox  C.  C.  75. 

57.  If  a  perso?i  uses  a  deadly  iveapon  in  a  negligent  manner 
and  kills  a  person  is  he  criminally  liable?" 

If  a  person  does  a  thing  which  in  itself  is  dangerous,  and 
without  taking  proper  precautions  to  prevent  danger  arising, 
and  if  he  so  does  it  and  kills  a  person,  it  is  a  criminal  act  as 
against  that  person. 

Regina  v.  Salmon,  14  Cox  C.  C.  494. 

58.  Will  a  person  be  criminally  liable  if  he  is  careless  with 
a  dangerous  drug  which  causes  injury  to  another? 

There  must  be  competent  knowledge  and  care  in  dealing 
with  a  dangerous  drug,  and  if  the  man  either  was  ignorant  of 
the  nature  of  the  drug  he  used  or  was  guilty  of  gross  want  of 
care  in  its  use,  there  would  be  criminal  culpability. 
Regina  v.  Chamberlain,  10  Cox  C.  C.  486. 

59.  Is  the  lack  of  skill  on  the  part  of  medical  men  who  treat 
a  person  a  matter  of  defense  for  his  assailant? 

It  would  never  do  to  have  a  serious  injury  by  one  man  of 
another,  and  have  the  issue  raised  that  death  was  due  to  want 
of  skill  on  the  part  of  the  medical  men.  People  who  inflict 
injuries  must  deal  with  the  law. 

Regina  v.  Davis,  15  Cox  C.  C.  174. 

60.  How  does  the  law  regard  human  life? 

So  highly  does  the  law  value  human  life  that  it  admits  of 
no  justification  wherever  life  has  been  lost,  and  the  careless- 
ness or  negligence  of  any  one  person  has  contributed  to  the 
death  of  another  person. 

Pollock,  Regina  v.  Swindall,  2  Car.  &  Kir.  230. 
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61.  May  an  officer  of  the  law  take  the  life  of  a  man  who 
has  committed  a  misdemeanor  and  is  escaping? 

The  general  law  is  well  settled,  by  elementary  writers  upon 
criminal  law,  that  an  officer  having  custody  of  a  person 
charged  with  felony  may  take  his  life,  if  it  becomes  absolutely 
necessary  to  do  so  to  prevent  his  escape;  but  he  may  not  do 
this  if  he  be  charged  simply  with  a  misdemeanor;  the  theory 
of  the  law  being  that  it  is  better  that  a  misdemeanant  escape 
than  that  a  human  life  be  taken. 

Brown,  U.  S.  v.  Clark,  31  Fed.  710. 

62.  Is  a  homicide  excusable  ivhen  a  parent  is  protecting 
his  child? 

The  law  says  not  only  in  self-defense  .  .  .  may  homicide 
be  excusable,  but  also  it  may  be  excusable  if  the  fatal  blow 
inflicted  was  necessary  for  the  preservation  of  life.  In  the  case 
of  parent  and  child,  if  the  parent  has  reason  to  believe  that 
the  life  of  a  child  is  in  imminent  danger  by  reason  of  an 
assault  by  another  person  and  that  the  only  possible,  fair 
and  reasonable  means  of  saving  the  child's  life  is  by  doing 
something  which  will  cause  the  death  of  that  person,  the  law 
excuses  that  act. 

Lopes,  Regina  v.  Rose,  15  Cox  C.  C.  540. 

63.  What  is  the  law  of  self-defense? 

The  law  of  self-defense  is  a  law  of  necessity,  which  must 
be  either  real  or  apparently  real,  so  that  there  is  a  reasonable 
apprehension  of  loss  of  life  or  great  bodily  harm,  and  it  ap- 
pears that  there  is  no  other  alternative  than  killing  the  assail- 
ant. Actual  and  positive  danger  is  not  indispensable  to  justify 
self-defense,  but  if  the  circumstances  are  such  as  to  induce 
in  the  accused  a  reasonable  and  well-grounded  belief  that  he 
is  actually  in  present  danger  of  losing  his  life  or  receiving 
great  bodily  harm,  he  will  be  justified  in  defending  himself, 
whether  the  danger  is  real  or  apparent. 

People  V.  Stapleton,  133  N.  E.  224  (TIL). 
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64.  Can  one  party  license  another  to  commit  a  battery  on 
his  person  ? 

If  one  party  license  another  to  beat  him,  such  license  is  void, 
because  it  is  against  the  law. 

Commonwealth  v.  Collberg,  119  Mass.  350. 

65.  What  is  the  only  justification  for  striking  another? 

No  one  is  justified  in  striking  another  except  it  be  in  self- 
defense,  and  it  ought  to  be  known  that  whenever  two  persons 
go  out  to  strike  each  other,  and  do  so,  each  is  guilty  of  an 
assault. 

Coleridge,  Regina  v.  Lewis,  1  C.  &  K.  419. 

66.  Is  a  man  justified  in  assaulting  another  who  is  seeking 
to  enter  his  home  at  night? 

The  making  an  attack  upon  a  dwelling,  and  especially  at 
night,  the  law  regards  as  equivalent  to  an  assault  on  a  man's 
person:  for  a  man's  house  is  his  castle;  and,  therefore,  in  the 
eye  of  the  law,  it  is  equivalent  to  an  assault. 

Hohoyd,  Meade's  Case,  1  Lewin  C.  C.  184. 

67.  If  a  person  gives  another  a  dangerous  drug  is  it  any 
crime  if  the  drug  does  not  act? 

If  one  should  hand  an  explosive  substance  to  another  and 
induce  him  to  take  it  by  misrepresenting  or  concealing  its 
dangerous  qualities,  and  the  other,  ignorant  of  its  character, 
should  receive  it  and  cause  it  to  explode  in  his  pocket  or  hand, 
and  should  be  injured  by  it,  the  offending  party  would  be 
guilty  of  a  battery,  and  that  would  necessarily  include  an 
assault;  although  he  might  not  be  guilty  even  of  an  assault 
if  the  substance  failed  to  explode  or  failed  to  cause  injury. 
It  would  be  the  same  if  it  exploded  in  his  mouth  or  stomach. 
Wells,  Com.  v.  Stratton,  114  Mass.  303. 
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68.  Can  a  thief  steal  from  a  thief? 

Possession  of  property  in  a  thief  is  sufficient  to  make  it  the 
subject  of  larceny,  and  the  title  may  be  laid  either  in  the 
owner  or  the  thief.  Thus  if  A  steals  goods  from  B,  and  C 
afterward  steals  the  same  goods  from  A,  C  is  a  felon  both  as 
to  A  and  B. 

Nelson,  Ward  v.  People,  3  Hill  (N.  Y.)  395. 

69.  When  a  thief  steals  in  one  State  and  carries  the  prop- 
erty in  another  can  he  be  convicted  in  either  or  both  States? 

We  fully  recognize  the  common  law  practise,  that  when 
property  is  stolen  in  one  county,  and  the  thief  is  afterward 
found  in  another  county  with  the  stolen  property  in  his  pos- 
session, he  may  be  indicted  in  either  county,  but  not  in  both. 
This  practise  obtained  notwithstanding  the  general  rule  that 
every  prosecution  for  a  criminal  cause  must  be  in  the  county 
where  the  crime  was  committed. 

Mcllvaine,  Stanley  v.  State,  24  Ohio  St.  166. 

70.  What  is  a  felonious  taking  of  another  s  property? 

A  felonious  intent  (in  larceny)  means  to  deprive  the  owner 
not  temporarily,  but  permanently  of  his  property,  without 
color  of  right  or  excuse  for  the  act,  and  to  convert  it  to  the 
taker's  use  without  the  consent  of  the  owner. 

Parke,  Regina  v.  Holloway,  2  C.  &  K.  942. 

71.  Is  it  a  crime  to  go  upon  another^ s  land  to  recover  game 
killed? 

Where  game  is  killed  and  falls  on  another's  land,  it  becomes 
the  property  of  the  owner  of  the  land,  but  the  mere  fact  that 
it  has  fallen  on  the  land  of  another  does  not  render  a  person 
taking  it  up  guilty  of  larceny,  for  there  must  be  a  severance 
between  the  act  of  killing  and  the  act  of  taking  the  game 
away. 

Bovill,  Regina  v.  Townley,  12  Cox  C.  C.  59. 
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7Z.  Is  it  criminal  for  a  jeweler  to  deprive  the  true  owner 
of  a  watch  left  for  repairs  with  him  ? 

The  rule  is,  that  when  the  delivery  of  goods  is  made  for  a 
certain  special  and  particular  purpose,  the  possession  is  still 
supposed  to  reside,  not  parted  with,  in  the  first  proprietor.  It 
is  stated  that  if  a  watchmaker  steal  a  watch  delivered  to  him  to 
clean  or  if  a  person  steals  clothes  delivered  for  the  purpose 
of  being  washed,  or  guineas  delivered  for  the  purpose  of  being 
pawned,  the  goods  have  been  thought  to  remain  in  the  pos- 
session of  the  proprietor,  and  the  taking  them  away  held  to  be 
a  felony. 

Allen,  Smith  v.  People,  53  N.  Y.  111. 

73.  What  is  obtaining  goods  by  false  pretenses? 

If  by  trick  or  artifice  the  owner  of  property  is  induced  to 
part  with  the  custody  or  naked  possession  to  one  who  receives 
the  property  animo  furandi,  the  owner  still  meaning  to  retain 
the  right  of  property,  the  taking  will  be  larceny;  but  if  the 
owner  part  with  not  only  the  possession,  but  the  right  of 
property  also,  the  offense  of  the  party  obtaining  them  will 
not  be  larceny,  but  that  of  obtaining  goods  by  false  pretenses. 

Allen,  Smith  v.  People,  53  N.  Y.  111. 

74.  Can  a  man  steal  his  own  property? 

It  is  impossible,  under  ordinary  circumstances,  for  one  to 
commit  larceny  in  taking  possession  of  his  own  property,  and 
the  general  owner  of  goods,  in  their  lawful  possession,  had 
full  dominion  and  control  over  such  goods,  but  it  seems  to  be 
well  settled  in  the  law  that  larceny  may  be  committed  by 
a  man  stealing  his  own  property  if  the  taking  be  animo  furandi 
or  with  fraudulent  design  to  charge  the  bailee  with  the  value 

of  it. 

Knapp,  Adams  v.  State,  45  N.  J.  448. 
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75.  What  are  the  four  elements  in  obtaining  goods  by  false 
pretenses? 

To  constitute  (obtaining  by  false  pretenses)  four  things 
must  concur  and  four  distinct  averments  must  be  proved : 

L  There  must  be  an  intent  to  defraud.  2.  There  must  be 
an  actual  fraud  committed.  3.  False  pretenses  must  be  used 
for  the  purpose  of  perpetrating  the  fraud;  and  4.  The  fraud 
must  be  accomplished  by  means  of  the  false  pretenses  made 
use  of  for  the  purpose,  viz.,  they  must  be  the  cause  which  in- 
duced the  owner  to  part  with  his  property. 
Morton,  Com.  v.  Drew,  19  Pick.  179. 

76.  Can  the  pretense  by  which  one  obtains  another  s  prop' 
erty  be  a  promise  for  future  profits? 

The  pretense  (false)  must  relate  to  past  events.  Any  rep- 
resentation or  assurance  in  relation  to  a  future  transaction  may 
be  a  promise  or  covenant  or  warranty,  but  cannot  amount  to 
a  statutory  false  pretense.  They  aiford  an  opportunity  for 
inquiring  into  their  truth,  and  there  is  a  remedy  for  their 
breach,  but  it  is  not  a  criminal  prosecution. 
Morton,  Com.  v.  Drew,  19  Pick.  179. 

77.  If  a  person  leaves  articles  of  value  in  clothing  sent  to 
the  tailor  is  there  any  liability  on  the  part  of  the  tailor  if  he 
retains  the  goods? 

There  are  many  reported  cases  on  this  subject,  some  where 
the  owner  of  the  goods  may  be  presumed  to  be  known  from 
the  circumstances  under  which  they  are  found;  amongst  these 
are  mentioned  the  cases  of  articles  left  in  hackney  coaches  by 
passengers,  which  the  coachman  appropriates  to  his  own  use, 
or  pocketbooks  found  in  coats  sent  to  a  tailor  to  be  repaired 
and  abstracted  and  opened  by  him.  In  these  cases  the  appro- 
priation has  been  held  to  be  larceny. 

Parke,  Reglna  v.  Thurborn,  1  Dennison  C.  C.  387. 
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78.  What  should  a  finder  of  lost  goods  do  with  them  ? 
The  finder  of  lost  goods  may  lawfully  take  them  into  his 

possession  and  if  he  does  so  without  any  felonious  intent  at 
that  time,  a  subsequent  conversion  of  them  to  his  own  use, 
by  whatever  intent  that  conversion  is  accomplished,  will  not 
constitute  larceny.  But  if,  at  the  time  of  the  first  taking  them 
into  his  possession,  he  has  a  felonious  intent  to  appropriate 
them  to  his  own  use  and  to  deprive  the  owner  of  them  and 
then  knows  or  has  the  reasonable  means  of  knowing  or  ascer- 
taining by  marks  on  the  goods  or  otherwise  who  the  owner  is, 
he  may  be  found  guilty  of  larceny. 

Gray,  Com.  v.  Titus,  116  Mass.  42. 

79.  Is  a  man  guilty  of  larceny  who  finds  an  article  knowing 
to  whom  it  belongs  but  still  retains  possession  of  it? 

If  a  man  finds  goods  that  have  been  actually  lost,  or  are 
reasonably  supposed  by  him  to  have  been  lost,  and  appro- 
priates them  with  intent  to  take  the  entire  dominion  over  them, 
really  believing  when  he  takes  them  that  the  owner  cannot  be 
found,  it  is  not  larceny.  But  if  he  takes  them  with  the  like 
intent,  though  lost,  or  reasonably  supposed  to  be  lost  but  rea- 
sonably believing  that  the  owner  can  be  found,  it  is  larceny. 
Parke,  Regina  v.  Thurborn,   1  Dennison,  C.  C.  387. 

80.  Must  the  control  that  a  person  is  attempting  to  exercise 
be  entire  in  order  to  constitute  larceny? 

To  constitute  larceny,  there  must  be  a  felonious  taking  and 
carrying  away  of  personal  property.  There  must  be  such  a  cap- 
tion that  the  accused  acquires  dominion  over  the  property, 
followed  by  such  an  asportation  or  carrying  away  as  to  super- 
sede the  possession  of  the  owner  for  an  appreciable  period  of 
time.  Though  the  owner's  possession  is  disturbed  yet  the  of- 
fense is  not  complete  if  the  accused  fails  to  acquire  such 
dominion  over  the  property  as  to  enable  him  to  take  actual 
custody  or  control. 

Walker,  Thompson  v.  State,  94  Ala,  535. 
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81.  What  is  a  conspiracy? 

To  attempt  to  define  the  limit  or  extent  of  the  law  of  con- 
spiracy, as  deducible  from  the  English  decisions,  would  be  a 
difficult  if  not  an  impracticable  task,  and  we  shall  not  attempt 
it  at  the  present  time.  We  may  safely  assume  that  it  is  in- 
dictable to  conspire  to  do  an  unlawful  act  by  any  means, 
and  also  that  it  is  indictable  to  do  any  act  by  unlawful  means. 
Caton,  Smith  v.  People,  25  111.  17. 

82.  Does  the  law  look  to  the  real  intent  of  the  conspirators 
in  deciding  whether  a  criminal  conspiracy  has  been  made  out 
or  not? 

An  association  may  be  formed,  the  declared  objects  of  which 
are  innocent  and  laudable,  and  yet  they  may  have  secret 
articles,  or  an  agreement  communicated  only  to  the  members, 
by  which  they  are  banded  together  for  purposes  injurious  to 
the  peace  of  society  or  the  rights  of  its  members.  Such  would 
undoubtedly  be  a  criminal  conspiracy,  on  proof  of  the  fact, 
however  meritorious  and  praiseworthy  the  declared  objects 
might  be.  The  law  is  not  to  be  hoodwinked  by  colorable  pre- 
tenses. It  looks  at  truth  and  reality,  through  whatever  dis- 
guise it  may  assume.  But  to  make  such  an  association,  osten- 
sibly innocent,  the  subject  of  prosecution  as  a  criminal 
conspiracy,  the  secret  agreement  which  makes  it  so  is  to  be 
averred  and  proved  as  the  gist  of  the  offense. 
Shaw,  Com.  v.  Hunt,  4  Met.   HI. 

83.  When  a  conspiracy  has  once  been  established  can  any- 
thing  that  one  conspirator  has  said  be  used  against  the  other 
conspirators? 

When  a  conspiracy  is  once  established  everything  said  or 
done  by  either  of  the  conspirators  in  execution  of  the  common 
purpose  is  deemed  to  be  said  or  done  by  every  one  of  them  and 
may  be  proved  against  them  all. 

Cartwright,  People  v.  Bundy,  129  N.  E.  189. 


CRIMINAL  LAW  91 

84.  When  a  ??ian  sets  in  motion  a  chain  of  causation  -which 
is  criminal  throughout  several  States  in  ivhich  State  will  he  be 
'punished? 

The  general  principle,  that  a  man  who  does  a  criminal  act 
in  one  county  or  State  may  be  held  liable  for  its  continuous 
operation  in  another  has  been  affirmed  in  various  other  cases. 
Thus  a  man  who  erects  a  nuisance  in  a  river  or  stream  in  one 
county  or  State  is  liable,  criminally  as  well  as  civilly,  in  any 
county  or  State  in  which  it  injures  the  land  of  another. 
Gray,  Com.  v.  MacLoon,   101  Mass.   1. 

85.  What  is  the  parent's  right  to  do  in  correcting  a  child? 

The  law  as  to  correction  has  reference  only  to  a  child 
capable  of  appreciating  correction,  and  not  to  an  infant  two 
and  a  half  years  old.  Although  a  slight  slap  may  lawfully  be 
given  to  an  infant  by  her  mother,  more  violent  treatment  of 
an  infant  so  young  by  her  father  would  not  be  justifiable. 
Martin,  Regina  v.   Griffin,    11   Cox  C.   C.   402. 

86.  What  is  the  rule  in  regard  to  acts  ivhich  tend  to  cor- 
rupt morals  of  the  community? 

What  tends  to  corrupt  society  was  held  in  Card's  case  to  be 
a  breach  of  the  peace  and  punishable  by  indictment.  The 
courts  are  guardians  of  the  public  morals,  and  therefore  have 
jurisdiction  in  such  cases.  Hence  it  follows  that  an  offense 
may  be  punishable  if  in  its  nature  and  by  its  example  it  tends 
to  the  corruption  of  morals,  although  it  be  not  committed  in 
public. 

Com.  V.  Sharpless,  2  S.  &  B.  71. 

87.  Is  there  a  right  of  necessity  to  justify  the  destruction  of 
a  man's  property? 

If  you  may  rightfully  destroy  the  house  in  which  a  man 
dwells  in  order  to  prevent  the  spread  of  a  fire  or  the  ravages  of 
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a  pestilence,  it  follows  you  may  much  more  destroy  for  a  time 
the  salubrity  of  the  air,  provided  it  shall  tend  reasonably  to 
the  result  demanded  by  the  public  interest. 

State  V.  Knoxville,  12  Lea.  (Tenn.)   146. 

88.  Must  a  court  room  he  kept  open  to  the  public? 

The  law  does  not  indeed  authorize  any  court  to  act  arbi- 
trarily and  unreasonably  exclude  persons,  but  the  right  to 
have  the  courts  open  is  the  right  of  the  public  and  not  of  the 
individual.  If  every  person  for  whom  there  is  sufficient  space, 
has  a  right  to  be  in  court,  he  has  a  right  to  be  in  any  part  of 
it  where  there  is  sufficient  space,  and  the  inconvenience  result- 
ing from  the  exercise  of  such  a  right  is  a  strong  argument 
against  its  existence.  It  will  be  in  many  cases  impossible  that 
a  proceeding  should  be  conducted  with  due  order  and  sol- 
emnity, and  with  the  effect  that  justice  demands  if  the  pre- 
siding magistrate  by  whatever  name  he  may  be  called,  has 
not  the  control  of  the  proceeding,  and  the  power  of  admission 
or  exclusion,  according  to  his  own  discretion.  It  is  better  that 
this  discretion  should  be  exercised  by  a  person  acting  under 
the  responsibility  of  an  official  oath,  than  that  it  should  be 
left  to  a  crowd  of  lounging  bystanders  to  enter  and  depart  as 
their  humors  might  dictate. 

Gilchrist,  State  v.  Copp,  15  N.  H.  212. 

89.  What  are  the  essentials  of  an  indictment? 

The  motion  to  quash  the  indictment  in  this  case  was  prop- 
erly sustained.  There  is  no  allegation  in  it,  of  either  the  time 
or  the  place  of  the  commission  of  the  offense.  The  first  is 
necessary  that  it  may  appear  from  the  charge  it  is  not  barred 
by  the  statute  of  limitations.  The  other  is  indispensable,  that 
the  court  may  know  whether  it  has  jurisdiction  of  the  case. 

Lindsay,  State  v.  Johnson,  32  Texas  96. 
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90.  What  is  bail?' 

What  is  a  recognizance?' 
In  criminal  cases  a  bail  bond  is  a  contract  under  seal  exe- 
cuted by  the  accused,  and  from  its  nature  requiring  sureties 
or  bail  to  whose  custody  he  is  committed. 

A  recognizance  is  an  obligation  of  record,  entered  into  be- 
fore some  court  or  magistrate  authorized  to  take  it,  with  con- 
dition to  do  some  particular  act;  and  the  prisoner  is  often 
allowed  to  obligate  himself  to  answer  to  the  charge. 

De  Courcy,  Nd.  Surety  Co.  v.  Nazzaro,  233  Mass.  74. 

91.  What  is  the  theory  of  the  relation  of  prisoner  to  his 
bailor? 

When  bail  is  given,  the  principal  is  regarded  as  delivered 
to  the  custody  of  his  sureties.  Their  dominion  is  a  continuance 
of  the  original  imprisonment.  Whenever  they  choose  to  do  so, 
they  may  seize  him  and  deliver  him  up  in  their  discharge,  and 
if  that  cannot  be  done  at  once,  they  may  imprison  him  until 
it  can  be  done.  They  may  exercise  their  rights  in  person  or  by 
agent.  They  may  pursue  him  into  another  State,  may  arrest 
him  on  the  Sabbath ;  and  if  necessary  may  break  and  enter  his 
house  for  that  purpose.  The  seizure  is  not  made  by  virtue  of 
new  process.  None  is  needed.  It  is  likened  to  the  rearrest  by 
the  sheriff  of  an  escaping  prisoner. 

Swayne,  Taylor  v.  Taintor,  16  Wallace  366. 

92.  Hozv  was  the  relationship  of  principal  and  bailor  re- 
garded  at  common  laiv? 

The  bail  have  their  principal  on  a  string,  and  may  pull  the 
string  whenever  they  please,  and  render  him  in  their  discharge. 
6  Modern  231  Case  339  Anon. 

93.  Will  the  bail  be  exonerated  ivhen  the  performance  is 
rendered  impossible? 

It  is  the  settled  law  .  .  .  that  the  bail  will  be  exonerated 
where  the  performance  of  the  condition  is  rendered  impossible 
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by  the  act  of  God,  the  act  of  the  obligee,  or  the  act  of  the 
law.  Where  the  principal  dies  before  the  day  of  performance, 
the  case  is  within  the  first  category.  Where  the  court  before 
which  the  principal  is  bound  to  appear  is  abolished  without 
qualification,  the  case  is  within  the  second.  If  the  principal  is 
arrested  in  the  State  where  the  obligation  is  given  and  sent 
out  of  the  State  by  the  governor  upon  the  requisition  of  an- 
other State,  it  is  within  the  third. 

Swayne,  Taylor  v.  Taintor,   16  Wallace  366. 

94.  What  is  the  power  to  punish  for  contempt  of  court? 

The  power  to  punish  for  contempt  of  court  is  inherent  in 
all  courts;  its  existence  is  essential  to  the  preservation  of  order 
in  judicial  proceedings,  and  to  the  enforcement  of  the  judg- 
ments, orders  and  writs  of  the  courts,  and  consequently  to  the 
due  administration  of  justice.  The  moment  the  courts  of  the 
United  States  were  called  into  existence  and  invested  with 
jurisdiction  over  any  subject,  they  become  possessed  of  this 
power. 

Ex  parte  Robinson,  19  Wall.  505. 

95.  Does  the  acquittal  of  a  person  bar  a  prosecution  for 
perjury  at  the  trial? 

The  authorities  seem  now  to  be  unanimous  in  holding  that 
an  acquittal  for  one  charged  with  crime  is  no  bar  to  a  prosecu- 
tion for  perjury  for  false  testimony  given  by  him  at  the  trial. 
People   V.  Niles,   133   N.  E.   252. 
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1.  What  is  the  principle  of  agency? 

It  is  the  undoubted  law  of  agency  that  a  person  may  do 
through  another  what  he  could  do  himself  in  reference  to  his 
own  business  and  his  own  property;  because  the  agent  is  but 
the  principal  acting  in  another  name.  The  thing  done  by  the 
agent  is,  in  law,  done  by  the  principal.  This  is  axiomatic  and 
fundamental.  .  .  .  And  to  this  it  may  be  added  that  an  agent, 
in  dealing  with  the  property  of  his  principal  must  confine  his 
acts  to  the  limit  of  his  powers;  otherwise  the  principal  will 
not  be  bound.  And  it  is  also  the  duty  of  one  dealing  with  an 
agent  to  know  what  his  powers  are,  and  the  extent  of  his 
authority. 

Peters,  Lyon  &  Co.,  v.  Kent,  Payne  &  Co.,  45  Ala.  656. 

2.  What  is  a  general  agent  and  a  special  agent? 

A  general  agent  is  one  authorized  to  transact  all  his  prin- 
cipal's business,  or  all  of  his  principal's  business  of  some  par- 
ticular kind.  A  special  agent  is  one  who  is  authorized  to  do 
one  or  more  special  things,  and  is  usually  confined  to  one  or 
more  particular  transactions,  such  as  the  sale  of  a  tract  of 
land,  to  settle  and  adjust  a  certain  account  or  the  like.  That 
the  authority  of  an  agent  is  limited  to  a  particular  kind  of 
business  does  not  make  him  a  special  agent.  Few,  if  any,  agents 
of  a  railroad  company  do,  or  can  attend  to,  every  kind  of  busi- 
ness of  the  company,  but  to  each  one  is  assigned  duties  of  a 
particular  kind,  or  relating  to  a  particular  branch  or  depart- 
ment of  the  business. 

Toledo,  etc.  Ry.  Co..  v.  Owen,  43   Ind.  405. 
97 
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3.  How  is  the  kind  of  an  agency  determined? 

Agents  are  special,  general,  or  universal.  Where  written  evi- 
dence of  his  appointment  is  not  required,  it  may  be  implied 
from  circumstances.  These  circumstances  are  the  acts  of  the 
agent  and  their  recognition,  or  acquiescence  by  the  principal. 
The  same  conditions  fix  the  category  of  the  agency  and  the 
limits  of  the  authority  conferred.  Where  one,  without  objec- 
tion, suffers  another  to  do  acts  which  proceed  upon  the  ground 
of  authority  from  him,  or  by  his  conduct  adopts  and  sanctions 
such  acts  after  they  are  done,  he  will  be  bound,  although  no 
previous  authority  exist,  in  all  respects  as  if  the  requisite 
power  had  been  given  in  the  most  formal  manner.  If  he  has 
justified  the  belief  of  a  third  party  that  the  person  assuming 
to  be  his  agent  was  authorized  to  do  what  was  done,  it  is  no 
answer  for  him  to  say  that  no  authority  had  been  given  or 
that  it  did  not  reach  so  far,  and,  that  the  third  party  had  acted 
upon  a  mistaken  conclusion.  He  is  estopped  to  take  refuge  in 
such  a  defense. 

Swayne,  Bronson  v.  Chappell,  12  Wall  681. 

4.  How  may  an  agent  receive  his  authority? 

Authority  may  be  given  to  an  agent  in  two  ways:  First,  it 
may  be  given  to  him  by  some  instrument,  which  of  itself  as- 
serts that  the  authority  is  thereby  created,  such  as  a  power  of 
attorney;  it  is  of  itself  an  assertion  by  the  principal  that  the 
agent  may  act  for  him.  Secondly,  an  authority  may  also  be 
created  from  the  principal  holding  out  the  agent  as  entitled  to 
act  generally  for  him. 

Brett,  Drew  v.  Nunn,  1879,  Q.  B.  D.  661. 

5.  What  is  essential  in  creating  an  agency  by  contract? 

An  agency  is  created — authority  is  actually  conferred — very 
much  as  a  contract  is  made,  i.e.,  by  an  agreement  between  the 
principal  and  agent  that  such  a  relation  shall  exist.  The  minds 
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of  the  parties  must  meet  in  establishing  the  agency.  The  prin- 
cipal must  intend  that  the  agent  shall  act  for  him,  and  the 
agent  must  intend  to  accept  the  authority  and  act  on  it,  and 
the  intention  of  the  parties  must  find  expression  either  in 
words  or  conduct  between  them. 

Taft,  C.  T.  Co.  of  N.  Y.,  v.  Bridges,  6  U.  S.  C.  C.  A.  539, 
Appeals,  115. 

6.  Where  an  agent  is  to  execute  an  instrument  under  seal 
how  must  he  obtain  his  power? 

Whenever  any  act  of  agency  is  required  to  be  done  in  the 
name  of  the  principal  under  seal,  the  authority  to  do  the  act 
must  be  conferred  by  an  instrument  under  seal.  A  power  to 
convey  lands  must  possess  the  same  requisites,  and  observe  the 
same  solemnities  as  are  necessary  in  a  deed  conveying  the  land. 
So  the  ratification  of  an  unauthorized  conveyance  by  deed 
must  be  by  an  instrument  under  seal. 

Appleton,  Heath  v.  Nutter,  50  Me.  378. 

7.  What  power  can  be  granted  an  agent  by  written  or  parol 
authority? 

No  man  can  bind  another  by  deed,  unless  he  has  been  au- 
thorized by  deed  to  do  it,  and  if  a  person,  however  author- 
ized, if  not  by  an  instrument  under  seal,  make  and  execute  a 
deed,  expressed  to  be  in  behalf  of  his  principal,  the  principal 
is  not  bound  by  the  deed,  although  he  who  made  it  is  bound. 

A  written  or  parol  authority  is  sufficient  to  authorize  a 
person  to  make  a  simple  contract  as  agent  or  attorney  and  to 
bind  his  principal  to  the  performance  of  it,  without  a  formal 
letter  of  attorney  under  seal. 

Rogers,  Gordon  v.  Bulkeley,  14  S.  &  R.  (Pa.)  331. 

8.  What  is  ratification  of  the  acts  of  an  agent? 

If  a  person  acts  as  an  agent,  without  authority,  and  the 
prmcipal,  after  full  knowledge  of  the  transaction,  ratifies  it, 
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it  will  be  his  act,  the  same  as  if  he  had  originally  given  the 
authority;  and  the  agent  will  be  entitled  to  the  same  rights 
and  remedies,  and  to  the  same  compensations,  as  if  he  had 
acted  within  the  scope  of  an  acknowledged  original  authority. 
Bingham,  Wilson  v.  Dame,  58  N.  H.  392. 

P.  Hozv  must  the  acts  of  an  agent  be  ratified? 

The  general  rule  is  perfectly  well  settled,  that  a  ratification 
of  the  unauthorized  acts  of  an  agent,  in  order  to  be  effectual 
and  binding  on  the  principal,  must  have  been  made  with  a 
full  knowledge  of  all  material  facts,  and  that  ignorance,  mis- 
take or  misapprehension  of  any  of  the  essential  circumstances 
relating  to  the  particular  transaction  alleged  to  have  been 
ratified,  will  absolve  the  principal  from  all  liability  by  reason 
of  any  supposed  adoption  of  or  assent  to  the  previously  un- 
authorized acts  of  an  agent.  .  .  . 

Ratification  of  a  past  and  completed  transaction,  into  which 
an  agent  has  entered  without  authority,  is  a  purely  voluntary 
act  on  the  part  of  the  principal.  No  legal  obligation  rests  upon 
him  to  sanction  or  adopt  it.  Where  there  is  no  legal  obligation 
or  duty  to  do  an  act,  there  can  be  no  negligence  in  an  omission 
to  perform  it. 

Bigelow,  Combs  v.  Scott,  et  al.,  12  Allen  493. 

10.  Can  part  only  of  a  contract  made  by  an  agent  be  rati' 
fied? 

If  an  agent  obtains  possession  of  the  property  of  another, 
by  making  a  stipulation  or  condition  which  he  was  not  author- 
ized to  make,  the  principal  must  either  return  the  property, 
or,  if  he  receives  it,  it  must  be  subject  to  the  condition  upon 
which  it  was  parted  with  by  the  former  owner.  The  proposi- 
tion is  founded  upon  the  principle  which  pervades  the  law  in 
all  its  branches.  .  .  . 

Thus,  where  a  party  adopts  a  contract  which  was  entered 
into  without  his  authority,  he  must  adopt  it  altogether.  He 
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cannot  ratify  that  part  which  is  beneficial  to  himself  and  reject 
the  remainder;  he  must  take  the  benefit  to  be  derived  from 
the  transaction  cum  onere. 

Sharswood,  Mundorff  v.  Wickersham,  63  Pa.  87. 

11.  Can  a  man  ratify  the  illegal  acts  of  his  agent? 

If  we  assume  that  an  alleged  principal  by  adopting  an  act 
which  was  unlawful  when  done,  can  make  it  lawful,  it  follows 
that  he  adopts  it  at  his  peril,  and  is  liable  if  it  should  turn 
out  that  his  previous  command  would  not  have  justified  the 
act.  It  never  has  been  doubted  that  a  man's  subsequent  agree- 
ment to  a  trespass  done  in  his  name  and  for  his  benefit 
amounts  to  a  command,  so  far  as  to  make  him  answerable. 
Holmes,  Dempsey  v.  Chambers,  154  Mass.  330. 

12.  If  an  agent  acts  beyond  the  scope  of  his  authority  and 
the  principal  is  given  an  opportunity  to  repudiate  and  remains 
silent  does  he  ratify  the  act? 

If  an  agent,  acting  in  good  faith,  disobeys  the  instructions 
of  his  principal,  and  promptly  informs  the  principal  of  what 
he  has  done,  it  is  the  duty  of  the  principal,  at  the  earliest 
opportunity  to  repudiate  the  act  if  he  disapprove.  Silence  in 
such  a  case  is  ratification. 

McCay,  Bray  v.  Gunn,  ^Z  Ga.  144. 

13.  Has  an  agent  who  has  power  to  sell  the  power  to  war- 
rant what  he  is  selling? 

We  think  the  rule  generally  prevailing  is,  that  an  agent 
upon  whom  general  authority  to  sell  is  conferred  will  be 
presumed  to  have  authority  to  warrant,  unless  the  contrary 
appears.  Authority  to  sell  generally,  without  any  restriction, 
carried  with  it  prima  facie  authority  to  do  any  act  or  make 
any  declaration  in  regard  to  the  subject  matter  of  the  sale 
necessary  to  consummate  the  contract,  and  usually  incident 
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thereto,  and  until  the  contrary  is  made  to  appear,  it  will  be 
presumed  that  a  warranty  is  not  an  unusual  incident  to  a  sale 
by  an  agent  for  a  dealer  in  a  commodity  or  article,  where  the 
thing  sold  is  not  present  and  subject  to  the  inspection  of  the 
purchaser. 

Mitchell,  Talmage  v.  Bierhause,  103  Ind.  270. 

14.  What  are  the  ostensible  powers  of  an  agent? 

The  ostensible  powers  of  an  agent  are  his  real  powers,  and 
limitations  as  between  the  principal  and  agent  of  an  appar- 
ently general  authority  not  brought  to  the  knowledge  of  third 
persons  do  not  affect  the  rights  of  the  latter. 

Braley,  Danforth  v.  Chandler,  237  Mass.  518. 

15.  When  an  agent  acts  for  a  disclosed  principal  does  he 
bind  himself? 

It  is  general  law  that  where  an  agent  acts  within  the  scope 
of  his  authority  for  a  disclosed  principal,  he  does  not  bind 
himself  unless  it  appears  that  he  expressly  agreed  to  become 
personally  responsible. 

Braley,  Cass  v.  Lord,  236  Mass.  430. 

16.  Will  an  agent  acting  for  a  disclosed  principal  hind 
himself  inhere  the  contract  definitely  indicates  his  principal 
and  gives  his  principal  a  remedy? 

The  general  rule,  no  doubt,  is  well  settled  that  an  agent 
who  discloses  his  principal,  and  so  contracts  as  to  give  a 
remedy  against  the  principal,  is  not  liable  personally,  unless 
it  was  clearly  his  intention  to  assume  personal  responsibility. 
Savage,  La  Farge  v.  Kneeland,  7  Cowan  (N,  Y.)  456. 

17.  Has  a  broker  employed  to  sell  any  authority  to  receive 
payment? 

The  general  doctrine  is,  that  a  broker  employed  to  sell  has 
no  authority  as  such  to  receive  payment. 
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Exception  is  made  to  this  general  rule  in  some  cases  where 
the  principal  is  not  disclosed. 

Where  the  person  contracting  for  the  sale  has  the  property 
in  his  possession  and  delivers  it,  he  is  clothed  with  the  indicia 
of  authority  to  receive  payment,  especially  when  the  owner  is 
not  known. 

Peckham,  Higgins  v.  Moore,  34  N.  Y.  417. 

18.  When  the  principal  gives  notice  not  to  pay  the  agent 
and  payments  are  7nade  to  the  agent  ivho  fails  to  pay  them 
to  the  principal  is  the  principal  bound? 

It  is  now  well  settled  by  authorities  that  when  property 
of  one  is  sold  by  another,  as  agent,  if  the  principal  gives  no- 
tice to  the  purchaser,  before  payment  to  pay  himself,  and  not 
to  the  agent,  the  purchaser  is  bound  to  pay  the  principal, 
subject  to  any  equities  of  the  purchaser  against  the  agent. 
Shaw,  Huntington  v.  Knox,  7  Cushing  371. 

19.  What  is  the  status  of  an  agent  ivho  receives  tnoney  for 
his  principal? 

I  take  it  to  be  clear  that  an  agent  who  receives  money  for 
his  principal  is  liable  as  a  principal  so  long  as  he  stands  in  his 
original  situation,  and  until  there  has  been  a  change  of  cir- 
cumstances, by  his  having  paid  over  the  money  to  his  princi- 
pal, or  done  something  equivalent  to  it. 

Ellenborough,  Cox  v.  Prentice,  3  M.  &  S.  344. 

20.  When  a  factor  delivers  goods  and  the  person  contract- 
ing ivith  him  considers  him  the  principal^  ivill  the  laiv  con- 
sider  the  person's  conclusions? 

Where  a  factor,  dealing  for  a  principal,  but  concealing  that 
principal,  delivers  goods  in  his  own  name,  the  person  con- 
tracting with  him  has  a  right  to  consider  him  to  all  intents 
and  purposes  as  the  principal;  and,  though  the  real  principal 
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may  appear  and  bring  an  action  upon  that  contract  against 
the  purchaser  of  the  goods,  yet  that  purchaser  may  set  off  any 
claim  he  may  have  against  the  factor  in  answer  to  the  de- 
mand of  the  principal.  This  has  been  long  settled. 
Mansfield,  Rabone  v.  Williams,  7  T.  R.  356. 

21.  When  an  agent  has  the  poiver  to  make  a  contract  has 
he  also  the  poiver  to  cancel  it? 

The  power  of  an  agent  to  cancel  a  contract  of  his  principal, 
cannot  ordinarily  be  inferred  from  a  general  authority  to 
make  the  contract. 

Braley,  Hosher-Pratt  Co.,  v.  Miller,  238  Mass.  518. 

ZZ.  To  what  extent  may  an  agent  bind  his  principal? 

Strangers  can  only  look  to  the  acts  of  the  parties,  and  to 
the  external  indicia  of  property,  and  not  the  private  com- 
munications which  may  pass  between  a  principal  and  his 
broker;  and  if  a  person  authorizes  another  to  assume  the  ap- 
parent right  of  disposing  of  property  in  the  ordinary  course  of 
trade,  it  must  be  presumed  that  the  apparent  authority  is  the 
real  authority.  I  cannot  subscribe  to  the  doctrine,  that  a 
broker's  engagements  are  necessarily  and  in  all  cases  limited  to 
his  actual  authority,  the  reality  of  which  is  afterwards  to  be 
tried  by  the  fact.  It  is  clear  that  he  may  bind  his  principal 
within  the  limits  of  the  authority  with  which  he  has  been 
apparently  clothed  by  the  principal  in  respect  of  the  subject- 
matter;  and  there  would  be  no  safety  in  mercantile  transac- 
tions if  he  could  not. 

Ellenborough,  Pickering  v.  Busk,  15  East  (K.  B.)  38. 

23.  When  a  person  deals  zuith  an  agent  and  later  discovers 
the  principal  will  he  be  able  to  sue  the  principal? 

The  general  principle  is  undisputed  that,  when  a  person 
contracts  with  another,  who  is  in  fact  an  agent  of  an  undis- 
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closed  principal,  he  may,  upon  discovery  of  the  principal,  re- 
sort to  him,  or  to  the  agent  with  whom  he  dealt  at  his  elec- 
tion. But  if,  after  having  come  to  a  knowledge  of  all  the 
facts,  he  elects  to  hold  the  agent,  he  cannot  afterwards  resort 
to  the  principal. 

Morton,  Kingsley  v.  Davis,  104  Mass.  178. 

24.  Will  a  person  have  a  remedy  against  an  agent  who  tvas 
acting  for  an  undisclosed  principal? 

That  the  agent  who  makes  a  contract  for  an  undisclosed 
principal  is  personally  bound  by  it,  although  the  party  deal- 
ing with  him  may  know  the  general  fact  that  he  is  acting  as 
agent,  is  well  settled;  nor  does  the  fact  that  the  agent  is  an 
auctioneer  and  that  the  contract  arises  upon  a  sale  by  him  as 
such  withdraw  it  from  the  operation  of  the  rule. 
Andrews,  Baltzen  v.  Nicolay,  53  N.  Y.  467. 

25.  Will  an  agent  be  able  to  testify  that  he  told  the  other 
party  that  he  was  only  an  agent  when  the  written  contract 
indicates  that  he  was  acting  as  a  principal?' 

Parol  evidence  can  never  be  admitted  for  the  purpose  of 
exonerating  an  agent  who  has  entered  into  a  written  contract 
in  which  he  appears  as  principal,  and  even  though  he  should 
propose  to  show,  if  allowed,  that  he  disclosed  his  agency  and 
mentioned  the  name  of  his  principal  at  the  time  the  contract 
was  executed. 

Nash  V.  Towne,  5  Wall.  689. 

26.  When  an  agent  does  not  legally  hind  his  principal  will 
he  hind  himself? 

It  is  perfectly  well  settled  that  if  a  person  undertake  to 
contract,  as  agent,  for  an  individual  or  corporation,  and  con- 
tracts in  a  manner  which  is  not  legally  binding  upon  his  prin- 
cipal, he  is  personally  responsible.  And  the  agent,  when  sued 
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upon  such  a  contract  can  exonerate  himself  from  personal 
liability,  only  by  showing  his  authority  to  bind  those  for  whom 
he  has  undertaken  to  act.  It  is  not  for  the  plaintiff  to  show 
that  he  has  not  authority.  The  defendant  must  show  affirma- 
tively that  he  had. 

Sutherland,  Mott  v.  Hicks,  1  Cow.  (N.  Y.)  513. 

27 .  In  what  classes  of  cases  have  agents  been  found  to  bind 
themselves  personally? 

The  cases  in  which  agents  have  been  adjudged  liable  per- 
sonally have  sometimes  been  classified  as  follows,  viz:  (1) 
Where  the  agent  makes  a  false  representation  of  his  authority 
with  intention  to  deceive.  (2)  Where,  with  the  knowledge  of 
his  want  of  authority,  but  without  intending  to  defraud,  he 
assumes  to  act  as  though  he  were  fully  authorized.  (3)  Where 
he  undertakes  to  act  bona  fide,  believing  he  has  authority, 
but  in  fact  has  none,  as  in  case  of  an  agent  acting  under  a 
forged  power  of  attorney.  As  to  cases  fairly  brought  within 
either  of  the  first  two  classes,  there  cannot  be  any  doubt  as  to 
the  personal  liability  of  the  self  constituted  agent;  and  his 
liability  may  be  enforced  either  by  an  action  on  the  case  for 
deceit  or  by  electing  to  treat  him  as  principal.  While  the  lia- 
bility of  agents  in  cases  belonging  to  the  third  class,  has  some- 
times been  doubted  the  weight  of  authority  appears  to  be  that 
they  are  also  liable. 

Sterrett,  Kroeger  v.  Pitcairn,  101  Pa.  St.  311. 

28.  Why  is  an  agent  liable  to  a  person  with  whom  he  COU' 
tracts  when  he  exceeds  his  authority? 

The  reason  why  the  agent  is  liable  in  damages  to  the  person 
with  whom  he  contracts,  when  he  exceeds  his  authority,  is 
that  the  party  dealing  with  him,  is  deprived  of  any  remedy 
upon  the  contract  against  the  principal.  The  contract,  though 
in  form  the  contract  of  the  principal,  is  not  his  in  fact,  and  it 
is  but  just  that  the  loss  occasioned  by  there  being  no  valid 
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contract  with  him  should  be  borne  by  the  agent  who  con- 
tracted for  him  without  authority.  In  order  to  make  the  agent 
liable  in  such  a  case,  however,  the  unauthorized  contract  must 
be  one  which  the  law  would  enforce  against  the  principal  if 
he  had  authorized  it. 

Andrews,  Baltzen  v.  Nicolay,  53  N.  Y.  467. 

Z9.  What  is  the  relation  of  a  commission  agent  to  his  prin- 
cipal? 

The  relation  between  a  commission  agent  for  the  sale  of 
goods  and  his  principal  is  fiduciary.  The  title  to  the  goods 
until  sold  remains  in  the  principal  and  when  sold,  the  pro- 
ceeds, whether  in  the  form  of  money  or  not,  are  subject  to  the 
lien  of  the  commission  agent  for  advances  and  other  charges. 
The  agent  holds  the  goods  and  the  proceeds  upon  an  implied' 
trust  to  dispose  of  the  goods  according  to  the  directions  of 
the  principal,  and  to  account  for,  and  pay  over  to  him  the 
proceeds  from  the  sale.  The  relation  between  the  parties  in 
respect  to  the  proceeds  of  sales  is  not  that  of  debtor  and 
creditor.  The  money  and  securities  are  specifically  the  prop- 
erty of  the  principal,  and  he  may  follow  and  reclaim  them, 
so  long  as  their  identity  is  not  lost,  subject  to  the  rights  of  a 
bona  fide  purchaser  for  value.  ...  In  the  case  of  the  bank- 
ruptcy of  the  agent,  neither  the  goods  nor  their  proceeds  would 
pass  to  his  assignee  in  bankruptcy  for  general  administration, 
but  would  be  subject  to  the  paramount  claim  of  the  principal. 
Andrews,  Baker  v.  N.  Y.  Nd.  Ex.  Bank,  100  N.  Y.  31. 

30.  How  is  the  money  which  an  agent  has  collected  for  his 
principal  regarded  in  law? 

The  funds  which  come  into  the  hands  of  an  agent  for  his 
principal  are  trust  funds,  and  the  latter,  as  the  beneficiary, 
becomes  in  equity  the  owner  of  the  property  purchased  by  the 
agent  with  these  funds.  Where  one  occupies  the  position  of  a 
trustee,  either  by  express  appointment  or  by  implication  of 
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law,  and  wrongfully  uses  the  money  received  by  him  as  trustee 
in  the  purchase  of  property,  the  beneficiary  may  follow  it  into 
the  property. 

Elliott,  Riehl  v.  Evansville  Foundry  Assn.,  104  Ind.  70. 

31.  Can  an  agent  act  for  two  principals? 

If,  with  a  full  knowledge  of  the  facts  that  his  own  agent 
was  the  agent  of  the  other,  each  principal  retained  him  in  his 
employment,  we  can  see  that  there  would  be  propriety  in  so 
holding;  for  each  then  notes  the  position  which  the  agent  has 
in  regard  to  the  other,  and  each  takes  the  risk  of  having  im- 
puted to  him  whatever  knowledge  the  agent  may  have  on  the 
subject. 

Peckham,  Constant  v.  U.  of  Rochester,  HI  N.  Y.  604. 

32.  When  a  principal  finds  an  agent  is  also  acting  for  an- 
other  principal  can  he  repudiate  his  acts? 

It  has  been  stated  that  in  such  a  case  where  an  agent  thus 
owes  conflicting  duties,  the  security  which  is  taken  or  the  act 
which  is  performed  by  the  agent  may  be  repudiated  by  his 
principal  when  he  becomes  aware  of  the  position  occupied  by 
such  agent.  The  reason  for  this  rule  is,  that  the  principal  has 
the  right  to  the  best  efforts  of  his  agent  in  the  transaction  of 
the  business  connected  with  his  agency,  and  where  the  agent 
owes  conflicting  duties  he  cannot  give  that  which  the  principal 
has  the  right  to  demand  and  which  he  has  impliedly  con- 
tracted to  give. 

Peckham,  Constant  v.  U.  of  Rochester,  HI  N.  Y.  604. 

33.  What  is  the  principal  duty  of  an  agent? 

It  is  the  first  duty  of  an  agent,  whose  authority  is  limited, 
to  adhere  faithfully  to  his  instructions  in  all  cases  to  which 
they  can  be  properly  applied.  If  he  exceeds,  or  violates,  or 
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neglects  them,  he  is  responsible  for  all  losses  which  are  the 
natural  consequence  of  his  act. 

Colt,  Whitney  v.  Merchants'  Union  Express  Co.,  104  Mass. 
152. 

34-.  Can  an  agent  consistently  act  when  he  is  'personally  in- 
terested in  the  subject  matter  of  a  contract? 

It  is  elementary  that  an  agent  is  disqualified  from  repre- 
senting his  principal  in  any  transaction  in  which  his  personal 
interests  are  opposed  to  the  interests  of  the  principal.  This 
rule  applies  in  all  cases  where  there  is  danger  that  the  agent 
may  be  induced  to  use  his  powers  as  agent  for  his  own  ad- 
vantage. The  character  of  the  interest  is  immaterial,  provided 
it  is  substantial.  While  duplicity  on  his  part  may  in  a  proper 
case  prove  a  just  ground  for  rescission,  his  principal  may  ratify 
the  deal  and  claim  all  the  advantages,  including  any  bonus 
or  commission  paid  the  agent  by  the  other  party. 
The  Telegraph  v.  Loetscher,  127  Iowa  383. 

35.  In  emergencies  can  an  agent  vary  his  instructions  from 
his  principal? 

The  servant  must  serve  in  the  master's  way  as  he  is  directed 
or  in  emergencies  as  he  has  reason  to  believe  the  master  would 
approve  were  he  present,  or  as  he  a  faithful  servant  owing  to 
his  master  fealty  and  aid  in  time  of  peril  ought. 
Braley,  Cranney's  Case,  232  Mass.  149. 

36.  If  an  agent  hires  another  person  to  do  the  principal's 
work  w>ithout  the  principal' s  permission  does  he  bind  his  prin- 
cipal to  pay  such  person  for  the  work  performed? 

It  is  not  worth  while  to  be  learned  on  very  plain  matters. 
The  cases  cited  show  that  if  an  agent  goes  beyond  his  au- 
thority and  employs  a  person,  his  principal  is  not  bound  and 
in  such  case  the  agent  is  bound, 

Huston,  Layng  v.  Stewart,  1  W.  &  S.  222. 
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37 .  To  ivho?n  is  a  sub-agent  accountable? 

A  sub-agent  is  accountable  ordinarily  only  to  his  superior 
agent  when  employed  without  the  assent  or  direction  of  the 
principal.  But  if  he  be  employed  with  the  express  or  implied 
assent  of  the  principal,  the  superior  agent  will  not  be  respon- 
sible for  his  acts.  There  is,  in  such  a  case,  a  privity  between 
the  sub-agent  and  the  principal,  who  must,  therefore,  seek  a 
remedy  directly  against  the  sub-agent  for  his  negligence  or 
misconduct. 

Beck,  Guelick  v.  National  State  Bank,  56  Iowa  434. 

38.  When  a  principal  knows  that  a  sub-agent  is  employed 
will  the  agent  be  responsible  for  the  acts  of  the  sub-agent? 

The  general  rule  of  law,  that  an  agent  is  liable  for  a  sub- 
agent  employed  by  him,  is  not  confined  to  cases  where  the 
principal  has  reason  to  suppose  that  the  act  may  be  done  by 
the  agent  himself  without  employing  a  sub-agent. 

Lord  Campbell,  Mackersy  v.  Ramseys,  9  Clark  &  Finnelly 
818. 

39.  Can  an  agent  delegate  his  power  to  another? 

One  who  has  a  bare  power  of  authority  from  another  to  do 
any  act,  must  execute  it  himself,  and  cannot  delegate  it  to  a 
stranger,  for,  this  being  a  trust  or  confidence  reposed  in  him 
personally,  it  cannot  be  assigned  to  one  whose  integrity  or 
ability  may  not  be  known  to  the  principal,  and  who,  if  he 
were  known,  might  not  be  selected  by  him  for  such  a  purpose. 
The  authority  is  exclusively  personal  unless,  from  the  express 
language  used,  or  from  the  fair  presumptions  growing  out  of 
the  particular  transaction,  a  broader  power  was  intended  to  be 
conferred. 

Bell,  Wright  v.  Boynton  &  Hay  ward,  37  N.  H.  9. 

40.  Can  an  agent  detail  ministerial  acts  to  another? 

It  is  true  an  attorney  appointed  by  deed  cannot  delegate  his 
authority  to  a  third  person.  He  must  exercise  his  own  judg- 
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ment  on  the  principal  subject  for  the  purpose  of  which  he  is 
appointed;  but  as  to  any  mere  ministerial  act,  it  is  not  neces- 
sary that  he  should  do  it  in  person,  if  he  direct  it  to  be  done, 
or  upon  a  full  knowledge  of  it  adopt  it.  Suppose  for  instance 
he  had  got  the  gout  in  his  hands,  and  could  not  actually  sign 
himself,  he  might  have  authorized  another  to  sign  for  him. 
EUenborough,  Mason  v.  Joseph,  1  Smith's  Rep.  406. 

41.  When  is  an  agency  revocable? 

A  power  of  attorney  constituting  a  mere  agency  is  always 
revocable.  It  is  only  when  coupled  with  an  interest  in  the 
thing  itself,  or  the  estate  which  is  the  subject  of  the  power, 
it  is  deemed  to  be  irrevocable,  as  where  it  is  a  security  for 
money  advanced  or  is  to  be  used  as  a  means  to  protect  the 
rights  of  the  agent  or  others.  A  mere  power  like  a  will  is  in 
its  very  nature  revocable  when  it  concerns  the  interest  of  the 
principal  alone,  and  in  such  case  even  an  express  declaration 
of  irrevocability  will  not  prevent  revocation. 

Agnew,  Blackstone  v.  Buttermore,  53  Pa.  266. 

42.  To  whom  is  an  agent  responsible  for  his  acts? 

An  agent  is  liable  to  his  principal  only  for  mere  breach  of 
his  contract  with  his  principal.  He  must  have  due  regard  to 
the  rights  and  safety  of  third  persons.  He  cannot,  in  all  cases, 
find  shelter  behind  his  principal.  If,  in  the  course  of  his  agency, 
he  is  intrusted  with  the  operation  of  a  dangerous  machine,  to 
guard  himself  from  personal  liability  he  must  use  proper  care 
in  its  management  and  supervision,  so  that  others  in  the  use 
of  ordinary  care  will  not  suffer  in  life,  limb  or  property. 
Garnett,  Baird  v.  Shipman,  132  111.  16. 

43.  Is  the  principal  responsible  for  the  negligent  acts  of  the 
agent? 

What  is  the  doctrine  of  respondeat  superior? 
Under  the  doctrine  of  respondeat  superior,  a  master,  how- 
ever careful  in  the  selection  of  his  servant,  is  responsible  to 
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strangers  for  their  negligence  committed  in  the  course  of 
their  employment.  The  doctrine  is  at  best  somewhat  severe 
and,  if  a  man  is  to  be  held  liable  for  the  acts  of  his  servants, 
he  certainly  should  have  the  exclusive  right  to  determine  who 
they  shall  be.  Hence,  we  think,  in  every  well-considered  case, 
where  a  person  has  been  held  liable,  under  the  doctrine  re- 
ferred to,  for  the  negligence  of  another,  that  other  was  en- 
gaged in  his  service  either  by  him  personally,  or  by  others  by 
his  authority,  express  or  implied. 

Haluptzok  V.  Great  Northern  Ry.  Co.,  55  Minn.  446. 

44.  Is  the  principal  liable  for  the  torts  of  his  agent  com- 
mitted while  in  his  employ? 

That  the  principal  is  liable  to  third  persons  for  torts,  de- 
ceits, frauds,  malfeasance  and  nonfeasance,  and  omission  of 
duty  of  his  agent  in  the  course  of  his  employment,  cannot  be 
questioned,  even  though  the  principal  did  not  authorize,  jus- 
tify, or  participate  in,  or  know  of  such  misconduct. 

Merrimon,  Huntley  v.  Mathias,  90  N.  C.  101. 

45.  Is  the  principal  liable  for  negligent  acts  not  authorized 
by  him? 

A  master  is  liable  to  third  persons  injured  by  negligent  acts 
done  by  his  servant  in  the  course  of  his  employment,  although 
the  master  did  not  authorize  or  know  of  the  servant's  act  or 
neglect  or  even  if  he  disapproved  or  forbade  it.  And  the  rela- 
tion of  master  and  servant  exists  whenever  the  employer  re- 
tains the  right  to  direct  the  manner  in  which  the  business  shall 
be  done,  as  well  as  the  result  to  be  accomplished,  or,  in  other 
words,  "not  only  what  shall  be  done,  but  how  it  shall  be 
done." 

Gray,  Singer  Mfg.  Co.,  v.  Rahn,  132  U.  S.  518. 
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46.  When  an  agent  leaves  his  work  in  an  unsafe  condition 
is  he  responsible? 

If  the  agent  once  actually  undertakes  and  enters  UDon  the 
execution  of  a  particular  work,  it  is  his  duty  to  use  reasonable 
care  in  the  manner  of  executing  it,  so  as  not  to  cause  any 
injury  to  third  persons  which  may  be  the  natural  consequence 
of  his  acts ;  and  he  cannot  by  abandoning  its  execution  midway 
and  leaving  things  in  a  dangerous  condition,  exempt  himself 
from  liability  to  any  person  who  suffers  injury  by  reason  of 
his  having  left  them  without  proper  safeguards.  This  is  not 
nonfeasance  or  doing  nothing  but  it  is  misfeasance,  doing 
improperly. 

Gray,  Osborne  v.  Morgan,  130  Mass.  102. 

47.  Is  an  agent  responsible  for  frauds  committed  in  behalf 
of  his  principal? 

Neither  is  it  true  that  an  agent  is  exempt  from  liability  for 
fraud  knowingly  committed  on  behalf  of  his  principal.  A  per- 
son cannot  avoid  responsibility  merely  because  he  gets  no 
personal  advantage  from  his  fraud.  All  persons  who  are 
active  in  defrauding  others  are  liable  for  what  they  do, 
whether  they  act  in  one  capacity  or  another.  No  one  can  law- 
fully pursue  a  knowingly  fraudulent  employment  and,  while 
it  may  be  true  that  the  principal  is  often  liable  for  the  fraud  of 
his  agent,  though  himself  honest,  his  fraud  will  not  exonerate 
his  fraudulent  agent. 

Campbell,  Weber  v.  Weber,  47  Mich.  569. 

48.  Is  it  a  defense  to  an  action  of  trover  that  a  person  acted 
for  another? 

It  is  no  defense  to  an  action  of  trover  that  the  defendant 
acted  as  the  agent  of  another.  If  the  principal  is  a  wrong-doer, 
the  agent  is  a  wrong-doer  also.  A  person  is  guilty  of  a  conver- 
sion who  sells  the  property  of  another  without  authority  from 
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the  owner,  notwithstanding  he  acts  under  the  authority  of  one 
claiming  to  be  the  owner,  and  is  ignorant  of  such  person's  want 
of  title. 

Kimball  v.  Billings,  55  Me.  147. 

49 .  Is  an  agent  responsible  to  persons  other  than  his  prin- 
cipal for  nonfeasance?' 

At  common  law,  an  agent  is  personally  responsible  to  third 
parties  for  doing  something  which  he  ought  not  to  have  done, 
but  not  for  not  doing  something  that  he  ought  to  have  done, 
the  agent  in  the  latter  case  being  liable  to  his  principal  only. 
For  nonfeasance,  or  mere  neglect  in  the  performance  of  duty, 
the  responsibility  therefor  must  arise  from  some  express  or 
implied  obligation  between  particular  parties  standing  in  priv- 
ity of  law  or  contract  with  each  other.  No  man  is  bound  to 
answer  for  such  violation  of  duty  or  obligation  except  to  those 
to  whom  he  has  become  directly  bound  or  amenable  for  his 
conduct. 

Bermudez,  Delaney  v.  Rochereau,  34  La.  Ann.  1123. 

50.  Does  the  fact  a  man  is  acting  as  an  agent  in  any  way 
affect  a  man's  responsibility  for  his  torts? 

Every  one,  whether  he  is  principal  or  agent,  is  responsible 
directly  to  persons  injured  by  his  own  negligence,  in  fulfilling 
obligations  resting  upon  him  in  his  individual  character,  and 
which  the  law  imposes  upon  him,  independent  of  contract. 
No  man  increases  or  diminishes  his  obligations  to  strangers 
by  becoming  an  agent.  If,  in  the  course  of  his  agency,  he 
comes  in  contact  with  the  person  or  property  of  a  stranger,  he 
is  liable  for  any  injury  he  may  do  to  either,  by  his  negligence, 
in  respect  to  duties  imposed  by  law  upon  him  in  common 
with  all  other  men. 

Bermudez,  Delaney  v.  Rochereau,  34  La.  Ann.  1123. 
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51.  Is  an  agent  responsible  for  misfeasance? 

An  agent  is  not  ordinarily  liable  to  third  persons  for  mere 
nonfeasance.  An  agent  is,  however,  liable  to  third  persons  for 
misfeasance.  Nonfeasance  is  the  total  omission  or  failure  of 
the  agent  to  enter  upon  the  performance  of  some  distinct  duty 
or  undertaking  which  he  has  agreed  with  his  principal  to  do. 
Misfeasance  means  the  improper  doing  of  an  act  which  the 
agent  might  lawfully  do;  or,  in  other  words,  it  is  the  perform- 
ing of  his  duty  to  his  principal  in  such  a  manner  as  to  infringe 
upon  the  rights  and  privileges  of  third  persons. 

Cobb,  So.  Ry.  Co.,  v.  Grizzle,  124  Ga.  735. 

52.  Is  an  auctioneer  responsible  for  selling  stolen  goods? 

An  auctioneer  who  receives  and  sells  stolen  property  is  liable 
for  the  conversion  to  the  same  extent  as  any  other  merchant 
or  individual.  This  is  so  both  upon  principle  and  authority. 
Upon  principle,  there  is  no  reason  why  he  should  be  exempt 
from  liability.  The  person  to  whom  he  sells,  and  who  has  paid 
the  amount  of  the  purchase  money,  would  be  compelled  to 
deliver  the  property  to  the  true  owner  or  pay  him  its  full 
value;  and  there  is  no  more  hardship  in  requiring  the  auc- 
tioneer to  account  for  the  value  of  the  goods,  than  there  would 
be  in  compelling  the  right  owner  to  lose  them,  or  the  pur- 
chaser from  the  auctioneer  to  pay  for  them. 

Bennett,  Rogers  v.  Huie,  1  Cal.  429. 

53.  What  interest  has  an  auctioneer  in  the  goods  he  sells? 

An  auctioneer  has  a  possession  coupled  with  an  interest  in 
goods  which  he  is  employed  to  sell,  not  a  bare  custody,  like  a 
servant  or  shipman.  There  is  no  difference  whether  the  sale 
be  on  the  premises  of  the  owner,  or  in  a  public  auction-room; 
for  on  the  premises  of  the  owner  an  actual  possession  is  given 
to  the  auctioneer  and  his  servants  by  the  owner,  not  merely 
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an  authority  to  sell.  I  have  said  a  possession  coupled  with  an 
interest;  but  an  auctioneer  has  also  a  special  property  in  them, 
with  a  lien  for  the  charges  of  the  sale,  the  commission,  and  the 
auction  duty,  which  he  is  bound  to  pay. 

Loughborough,  Williams  v.  Millneyton,  1  H.  Bl.  81. 


V 
WILLS 


WILLS 

7.   What  is  a  will? 

A  will  is  the  disposition  of  one's  property  to  take  effect  after 
death. 

A  will  is  an  instrument  for  the  sole  purpose  of  disposing  of 
one's  property  to  take  effect  after  death. 

McMahon,  Edwards  v.  Beard,  134  N.  E.  203  (Ind.) 

2.  What  are  the  essential  requirements  of  a  will? 

The  law  of  wills  of  all  property,  whether  real  or  personal, 
now  rests  on  the  provisions  of  the  Wills  Acts  (7  Wm.  IV  and 
I  Vict.  c.  26.)  .  .  .  The  principal  requirements  of  the  Wills 
Act  with  regard  to  the  form  of  wills  are,  that  the  will  be  in 
writing,  signed  at  its  foot  or  end  (this  is  not  required  in  most 
of  the  American  statutes,  but  will  may  be  signed  any  place) 
by  the  testator,  or  by  some  other  person  in  his  presence  and  by 
his  direction ;  such  signature  to  be  made  and  acknowledged  by 
the  testator  in  the  presence  of  two  or  more  (three  required  in 
some  of  the  United  States)  witnesses  present  at  the  same  time 
(not  necessary  in  some  of  the  United  States  to  be  present  at 
the  same  time),  who  are  to  attest  and  subscribe  the  will  in  the 
testator's  presence. 

Digby,  Real  Prop.  c.  8,  p.  377.  The  parentheses  are  ours. 

3.  What  is  the  legal  conception  of  a  will? 

That  the  instrument  which  contains  the  testamentary  dis- 
position of  a  competent  person,  executed  freely  and  with  all 
requisite  legal  formalities,  must  stand  as  the  only  evidence  of 
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such  disposal,  is  generally  conceded.  Such  a  will  is  not  to  be 
controlled  in  its  plain  meaning  by  evidence  of  verbal  state- 
ments inconsistent  with  it,  nor  impaired  in  its  validity  and 
effect  by  after-thoughts  or  changes  in  the  wishes  or  purposes 
of  the  maker,  however  distinctly  asserted.  It  is  to  be  revoked 
only  by  some  formal  written  instrument,  some  intentional  act 
of  destruction  or  cancellation,  or  such  change  of  circumstances 
as  amounts  in  law  to  a  revocation. 

Colt,  Shailer  v.  Bamstead,  et  al.,  99  Mass.  112. 

4.  What  is  testamentary  capacity? 

As  to  the  testator's  capacity,  he  must  in  the  language  of  the 
law,  have  a  sound  and  disposing  mind  and  memory.  In  other 
words,  he  ought  to  be  capable  of  making  his  will  with  an 
understanding  of  the  nature  of  the  business  in  which  he  is 
engaged;  a  recollection  of  the  property  he  means  to  dispose 
of;  of  the  persons  who  are  the  objects  of  his  bounty,  and  the 
manner  in  which  it  is  to  be  distributed  between  them.  It  is 
not  necessary  that  he  should  view  his  will  with  the  eye  of  a 
lawyer,  and  comprehend  its  provisions  in  their  legal  form. 
It  is  sufficient  if  he  has  such  a  mind  and  memory  as  will  enable 
him  to  understand  the  elements  of  which  it  is  to  compose,  and 
the  disposition  of  his  property  in  its  simple  forms. 

Washington,   Harrison   v.   Rowan,   3   Wash.   CC    580,   Fed. 
Case  6141. 

5.  How  great  mental  poioer  must  a  person  have  to  make 
a  valid  ivill? 

Testamentary  capacity  does  not  depend  upon  whether  the 
mind  of  the  testator  be  above  or  below  that  of  the  ideal  man, 
otherwise  stated,  upon  the  normality  of  his  mind;  but  upon 
the  ability  of  the  testator  to  understand  the  nature  and  situa- 
tion of  his  property  and  his  relation  to  those  persons  who  ought 
to  be  in  his  mind  when  he  undertakes  to  dispose  of  his  prop- 
erty at  his  death. 

Pierce,  Becker  v.  Becker,  238  Mass.  362. 
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6.  May  the  question  of  ivhether  a  person  ivas  illegally  in- 
fluenced be  raised  in  the  case  of  a  person  ivho  is  mentally 
strong  enough  to  make  a  valid  will? 

It  is  well  settled  that  a  person  may  have  sufficient  capacity 
to  make  a  will  and  yet  not  have  sufficient  capacity  to  resist  the 
pressure  upon  him  of  strong  influence;  and  whether  the  use 
of  such  influence  is  lawful  or  not  may  depend  upon  the  con- 
dition of  mind  and  body  of  the  person  upon  whom  it  is  exer- 
cised. 

Pierce,  Becker  v.  Becker,  238  Mass.  362. 

7.  What  is  a  nuncupative  will? 

Blackstone  says  that  soldiers  in  actual  military  service  may 
make  a  nuncupative  will,  and  dispose  of  their  goods,  wares, 
and  other  personal  chattels  without  those  forms,  solemnities, 
and  expenses  which  the  law  requires  in  other  cases. 

The  rules,  however,  which  are  to  be  observed  in  making 
wills  of  soldiers  and  mariners,  are  the  same  by  the  common 
law;  and  yet  it  must  be  confessed  that  the  formalities  which 
are  necessary  to  be  observed  in  the  making  of  wills  by  soldiers 
and  seamen  are  not  defined  with  any  satisfactory  precision  in 
any  of  the  English  elementary  treatises  upon  the  subject  of 
wills.  .  .  . 

"As  for  any  precise  form  of  words,  none  is  required."  (2 
Swimb.  Wills,  p.  643.) 

It  is  necessary,  however,  that  the  testamentary  capacity  of 
the  deceased  and  the  animus  testandi  at  the  time  of  the  al- 
leged nuncupation  should  be  clearly  and  satisfactorily  proved 
in  the  case  of  nuncupative  wills. 

Mason,  Hubbard  v.  Hubbard,  8  N.  Y.  196. 

8.  What  is  the  essential  consideration  in  the  interpretation 
of  a  will? 

It  is  seldom  that  two  wills  present  precisely  the  same  ques- 
tion, and  all  rules  and  presumptions  must  yield  to  the  para- 
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mount  intention  of  the  testator  where  that  may  be  ascertained 
from  the  language  used  by  him. 

Johnson,  Knepper  v.  Knepper,  134  N.  E.  476,  478. 

9.  Will  extrinsic  evidence  be  admitted  under  ordinary  cir- 
cumstances to  interpret  a  ivill? 

It  is  a  well  established  rule  relating  to  the  construction  of 
wills  that,  in  the  absence  of  ambiguity  arising  in  the  language 
of  the  will  itself,  extrinsic  evidence  is  never  admissible  for  the 
purpose  of  varying  the  intent  of  the  testator  as  expressed  by 
the  will. 

Stone,  Tomlin  v.  Laws,  134  N.  E.  24  (111.). 

10.  Hozu  do  courts  construe  a  will? 

I  have  often  said  that  it  is  the  duty  of  the  court,  in  con- 
struing wills  of  personal  estates,  to  look  at  the  whole  of  the 
will  in  order  to  ascertain  the  intention  of  the  testator,  not  for- 
getting to  apply  general  rules  of  construction,  where  such 
are  applicable,  but  always  giving  to  the  language  of  the  in- 
strument its  literal  meaning,  so  far  as  the  context  allows. 
Jessel,  Stead  v.  Mellor,  5  Chan.  Div.  225. 

11.  Is  there  any  particular  forjn  prescribed  for  drafting  a 
will? 

There  is  no  prescribed  form  for  a  will,  either  under  our 
statute  or  by  the  common  law.  If  the  intention  of  the  maker 
to  dispose  of  his  estate  after  death  is  sufficiently  manifested 
and  this  intention  be  lawful  in  itself  and  the  instrument  be  ex- 
ecuted in  conformity  to  the  statute,  it  will  operate  as  a  will 
regardless  of  its  form. 

Noble  V.  Fickes,  230  111.  594. 

12.  Give  an  example  of  a  short  will? 

The  Late  Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  Chief  Justice  White,  used  the  following  words  in  dis- 
posing of  his  estate: 
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"This  is  my  last  will.  I  give,  bequeath  and  devise  to  my 
wife,  Leita  M.  White,  in  complete  and  perfect  ownership  all 
my  right  and  property  of  every  claim  and  nature,  whether 
real,  personal  or  mixed,  wherever  situated,  appointing  her 
executrix  of  my  estate,  without  bond  and  giving  her  seisin 
thereof." 


13.  Will  the  highest  court  of  appeal  attempt  to  modify  a 
statutory  provision  to  enable  a  testamentary  disposition  of  a 
man' s  estate^  where  the  man  has  clearly  manifested  his  in- 
tention? 

For  the  security  of  mankind,  the  legislature  has  thought  fit 
to  prescribe  certain  forms  and  rules  which  are  necessary  to  be 
complied  with,  in  order  to  authorize  a  distribution  of  prop- 
erty, different  from  that  which  the  law  would  make  if  there 
was  no  will,  the  legislature,  in  truth,  on  these  forms  being 
complied  with,  putting  into  the  hands  of  the  party  who  is 
making  a  will,  power  to  dispose  of  his  property  in  a  way  con- 
trary to  what,  but  for  the  will,  would  be  the  provision  of 
the  law.  That  it  is  reasonable  that,  under  these  circumstances, 
there  should  be  some  rules  to  be  acted  upon,  no  one  can  doubt ; 
and  those  rules  being  established,  this  house,  as  the  ultimate 
court  of  appeal,  would  be,  I  think,  ill  discharging  its  duty  to 
the  public  if  it  were  to  listen  to  suggestions  of  minute  differ- 
ences which  would  not  meet  the  ordinary  apprehensions  of 
mankind,  and  which  would  necessarily  or  naturally  lead  to 
great  discussion  and  litigation.  It  has  been  determined,  upon 
the  construction  of  the  last  statute,  and  quite  rightly  deter- 
mined, that  there  must  be  a  subscribing  of  two  witnesses  after 
the  testator  has  signed  the  will  in  their  presence,  or  acknowl- 
edged his  signature  in  their  presence. 

Cranworth,  Hindmarsh  v.  Carlton,  8  H.  L.  Cas.  160. 
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14.  Is  it  necessary  for  an  attesting  witness  to  sign  in  the 
presence  of  the  testator? 

There  is  less  reason  for  requiring  the  testator  to  sign  in 
the  presence  of  the  witnesses,  than  for  requiring  them  to  sign 
in  his  presence.  A  testator  may  alter  his  will  as  he  pleases  at 
any  time  before  it  is  formally  attested.  He  may  write  it  out 
in  full  and  sign  it,  and  it  has  no  effect  as  a  will  until  duly 
attested.  It  is  unimportant  whether  it  is  or  is  not  signed  by  the 
testator  until  it  is  produced  to  the  witnesses.  It  is  only  impor- 
tant that  it  should  be  his  will  in  writing  and  signed,  when  they 
attest  and  subscribe  it;  and  it  is  equally  his  will  in  writing 
whether  signed  in  their  presence  or  at  some  previous  time. 
It  is  the  will  of  the  testator,  not  of  the  witnesses.  He  must 
know  its  contents,  but  they  need  not.  He  has  the  contents,  as 
well  as  his  signature,  by  which  to  know  that  it  is  the  instru- 
ment declaring  his  last  wishes  in  respect  to  his  estate.  They 
need  see  nothing  but  his  signature  and  their  own.  To  allow 
them  to  acknowledge  in  his  presence  their  names  signed  in 
his  absence  would  open  a  door  to  mistake  and  fraud.  .  .  .  But 
the  controlling  consideration  is,  that  the  statute  in  terms  re- 
quires not  only  that  the  witnesses  shall  attest  his  will,  but  that 
they  shall  subscribe  in  his  presence. 

Gray,  Chase  v.  Kittredge,  11  Allen  49. 

15.  Is  it  necessary  for  the  testator  to  sign  in  the  presence 
of  the  witnesses? 

The  acknowledgment  of  his  signature  by  a  testator  is  suf- 
ficient, but  a  witness  stands  in  a  different  position.  After  the 
signature  of  the  will  by  the  testator,  his  acknowledgment  will 
do;  but  by  the  express  terms  of  the  statute  that  will  not  do 
with  regard  to  the  witness. 

Cranworth,  Hindmarsh  v.  Carlton,  8  H.  L.  Cas.  160. 
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16.  Must  the  testator  be  able  to  see  the  witnesses  sign? 

The  statute  does  not  make  the  test  of  the  validity  of  a  will 
to  be  that  the  testator  must  see  the  witnesses  subscribe  their 
names;  they  must  subscribe  "in  his  presence";  but  in  cases 
where  he  has  lost  or  cannot  use  his  sense  of  sight,  if  his  mind 
and  hearing  are  not  affected,  if  he  is  sensible  of  what  is  being 
done,  if  the  witnesses  subscribe  in  the  same  room,  or  in  such 
close  proximity  as  to  be  within  the  line  of  vision  of  one  in 
his  position  one  could  see,  and  within  his  hearing,  they  sub- 
scribe in  his  presence;  and  the  will,  if  otherwise  duly  exe- 
cuted, is  valid.  In  a  case  like  the  one  before  us,  there  is  much 
less  liability  to  deception  or  imposition  than  there  would  be 
in  the  case  of  a  blind  man,  because  the  testator,  by  holding  the 
will  before  his  eyes,  could  determine  by  sight  that  the  will 
subscribed  by  the  witnesses  was  the  same  will  executed  by  him. 

Morton,  Riggs  v.  Riggs,  135  Mass.  238. 

17.  What  is  meant  by  saying  that  the  subscribing  witness 
must  be  in  the  presence  of  the  testator  when  signing? 

That,  we  take  it,  is  the  true  principle  of  the  statute,  that  a 
subscribing  by  the  witness  must  be  in  such  a  situation,  whether 
within  or  without  the  testator's  room,  as  will  enable  the  tes- 
tator, if  he  will  look,  to  see,  that  the  paper  signed  by  him  is 
the  same,  which  is  subscribed  by  the  witness.  Therefore,  when 
they  subscribe  out  of  the  testator's  room,  and  in  such  a  situa- 
tion that  he  cannot  see  the  paper,  and  for  that  reason  cannot 
see  and  know  for  himself,  that  it  is  the  true  paper,  it  cannot 
in  any  proper  sense  be  said,  that  the  thing  was  done  in  his 
presence.  The  statute  meant,  that  he  should  have  evidence 
of  his  own  senses  to  the  subscribing  by  the  witnesses,  just  as 
he  should  to  a  signing  for  him  by  another  by  his  direction  and 
in  his  presence,  so  as  to  exclude  almost  the  possibility  of  impo- 
sition by  substituting  one  paper  for  another,  without  detec- 
tion by  the  testator  himself  upon  his  own  ocular  observa- 
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tion,   and  without  exposing  him  to  any  risks  from  undue 
confidence. 

Ruffin,  Graham  v.  Graham,  1  Ired.  219. 

18.  What  is  meant  by  incorporation  by  reference  of  a  docu- 
ment in  a  will?' 

Now  it  appears  to  me  that  any  testamentary  instrument 
properly  attested  may  incorporate  into  it  by  reference  as  a  part 
of  the  testamentary  instrument  any  prior  writing,  whether 
such  prior  writing  be  attested  or  not,  and  that  if  the  incor- 
poration is  made  in  such  a  manner  that  the  court  can  find  out 
from  the  properly  attested  instrument  what  is  the  prior  instru- 
ment intended  to  be  referred  to,  then  the  prior  instrument  be- 
comes a  part  of  the  testamentary  instrument  to  all  intents  and 
purposes. 

Jessel,  Burton  v.  Newberry,  1  L.  R.  1  Ch.  Div.  234. 

19.  What  effect  has  a  codicil  on  a  document  which  is  in- 
tended to  be  incorporated  by  reference  but  which  is  dated  sub- 
sequent to  the  execution  of  the  wnll? 

If  the  document  is  not  existing  at  the  time  of  the  will,  but 
comes  into  existence  afterwards,  and  then  after  that  again, 
there  is  a  codicil  confirming  the  will,  the  question  arises,  as  it 
has  done  in  a  number  of  these  cases,  whether  that  document 
is  incorporated.  It  appears  to  me  that,  following  out  the  prin- 
ciple which  I  have  already  referred  to,  the  will  may  be  treated, 
by  the  confirmation  given  by  the  codicil,  as  executed  again, 
and  as  speaking  from  the  date  of  the  codicil,  and  if  the  infor- 
mal document  is  existing  then,  and  is  referred  to  in  the  will  as 
existing,  so  as  to  identify  it,  there  will  be  incorporation;  but 
if  the  will,  treated  as  being  re-executed  at  the  date  of  the 
codicil,  still  speaks  in  terms  which  show  that  it  is  referring 
to  a  future  document,  then  it  appears  to  me  that  there  is  no 
incorporation. 

Barnes,  Goods  of  Smart,  L.  R.  1902,  p.  238. 
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20.  What  is  the  legal  character  of  a  codicil? 

The  character  of  a  codicil  is  very  peculiar.  Its  nature  is 
not  substantive  but  adjective.  It  is  as  Mr,  Justice  Blackstone 
describes  it  (2  Bl.  Com.  450)  "a  supplement  to  a  will,  or  an 
addition  made  by  the  testator,  and  annexed  to  and  to  be  taken 
as  part  of  the  testatment."  A  reference  to  the  will  therefore 
in  itself  carries  with  it  a  reference  to  that  which  is  merely  a 
supplement  to  or  annexed  to  the  will  itself,  and  the  mere 
fact  that  the  testator  describes  the  will  by  a  reference  to  its 
original  date,  does  not  seem  to  me  sufficient  to  exclude  the 
inference  that  the  will  referred  to  is  the  will  as  modified  by 
the  codicil. 

Fry,  Green  v.  Tribe,  9  Ch.  D.  231. 

21.  Must  a  -will  he  written  all  on  one  piece  of  paper? 

The  will  of  a  man  is  the  aggregate  of  his  testamentary  in- 
tentions, so  far  as  they  are  manifested  in  writing,  duly  exe- 
cuted according  to  the  statute.  And  as  a  will,  if  contained  in 
one  document,  may  be  of  several  sheets,  so  it  may  consist  of 
several  independent  papers  each  so  executed.  Redundancy  or 
repetition  in  such  independent  papers,  will  no  more  necessarily 
vitiate  any  of  them,  than  similar  defects  if  appearing  on  the 
face  of  a  single  document. 

Wilde,  Lemage  v.  Goodban,  L.  R.  1  P.  &  D.  57. 

22.  When  a  will  is  made  is  there  any  presumption  as  to  how 
much  property  is  supposed  to  be  disposed  of  by  the  will? 

It  is  an  established  rule,  however,  that  when  a  will  is  made 
it  will  be  presumed  that  the  testator  intended  to  dispose  of  all 
of  his  property  and  leave  no  part  of  it  as  intestate  estate,  and 
a  court  will  adopt  any  reasonable  construction  of  a  will  rather 
than  hold  that  a  testator  intended  to  die  intestate  as  to  any 
of  his  property. 

Cartwright,  Willfang  v.  Dirksein,  129  N.  E.  159. 
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23.  Will  the  laiv  seek  to  eliminate  contingencies  from  a  will 
in  the  vesting  of  estates? 

The  law  favors  the  vesting  of  estates,  and  wills  are  con- 
strued as  creating  vested  estates,  if  possible. 

Reasoner  v.  Herman,  134  N.  E.  276. 

24.  Where  the  words  ''and  heirs''^  are  omitted  from  a  devise 
of  real  property  ivhat  estate  would  be  granted  at  cofnrnon  law? 

Where  there  are  no  words  of  limitation  to  a  devise,  the 
general  rule  of  law  is  that  the  devisee  takes  an  estate  for  life 
only,  unless,  from  the  language  there  used,  or  from  other  parts 
of  the  will,  there  is  a  plain  intention  to  give  a  larger  estate. 
For  the  law  will  not  suffer  the  heirs  to  be  disinherited  upon 
conjecture. 

Story,  Wright  v.  Denn,  10  Wheat.  204. 

25.  Can  a  person  accept  a  benefit  under  a  will  and  reject 
the  rest  of  the  will? 

If  any  person  shall  take  any  beneficial  interest  under  a  will 
he  shall  be  held  thereby  to  confirm  and  ratify  every  other  part 
of  the  will. 

Shaw,  Hyde  v.  Baldwin,  17  Pick.  303. 

26.  Where  a  testator  directs  that  a  beneficiary  do  something 
before  he  can  take  a  benefit  under  the  vjill  fnust  it  be  per- 
formed before  taking  under  the  ivill? 

Where  a  deed  or  will  professes  to  make  a  general  disposition 
of  property  for  the  benefit  of  a  person  named  in  it,  such  person 
cannot  accept  a  benefit  under  the  instrument  without  at  the 
same  time  conforming  to  all  its  provisions  and  renouncing 
every  right  inconsistent  with  them. 

Cairns,  Codrington  v.  Codrington,  L.  R.  7  H.  L.  854. 
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27.  When  a  testator  attempts  to  transfer  property  of  a 
beneficiary  must  that  property  be  given  up  by  the  beneficiary 
before  taking  under  the  will? 

A  case  of  election  arises  where  a  testator,  whether  under  a 
power  or  not,  gives  property  which  belongs  to  one  person  to 
another,  and  gives  to  the  former  property  of  his,  the  testator's ; 
in  that  case  the  former  is  bound  to  elect  whether  the  will  give 
effect  to  the  disposition  of  his  own  estate  in  favor  of  the  latter, 
and  if  he  will  not,  then  he  cannot  take  any  benefits  intended 
for  him  by  the  will,  and  which  are  thereupon  made  available 
for  compensating  the  disappointed  legatee  or  devisee. 

Romilly,  In  re  Fowler's  Trust,  27  Beav.  362. 

28.  What  is  the  foundation  of  the  laiv  of  election  under  a 
will? 

The  general  rule  is,  that  a  person  cannot  accept  and  reject 
the  same  instrument,  and  this  is  the  foundation  of  the  law  of 
election. 

Birmingham  v.  Kirwin,  2  Sch.  &  Lef.  444. 

29.  When  a  person  takes  a  benefit  under  an  instrument  can 
he  object  to  any  other  provisions  in  the  instrument? 

The  main  principle  was  never  disputed,  that  there  is  an 
obligation  on  him  who  takes  a  benefit  under  a  will  or  other 
instrument  to  give  full  effect  to  that  instrument  under  which 
he  takes  a  benefit;  and  if  it  be  found  that  that  instrument  pur- 
ports to  deal  with  something  which  it  was  beyond  the  power 
of  the  donor  or  settler  to  dispose  of,  but  to  which  effect  can 
be  given  by  the  concurrence  of  him  who  receives  a  benefit 
under  the  same  instrument,  the  law  will  impose  on  him  who 
takes  the  benefit  the  obligation  of  carrying  the  instrument 
into  full  and  complete  force  and  effect. 

Hatherly,  Cooper  v.  Cooper,  L.  R.  7  H.  L.  53. 
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30.  Can  a  person  discharge  a  bequest  before  his  death? 

If  a  person  should  bequeath  to  another  a  sum  of  money  and, 
previous  to  his  (the  testator's)  death,  should  pay  to  such  per- 
son the  same  amount,  upon  the  express  understanding  that  it 
was  to  discharge  the  bequest,  the  legacy  would  be  thereby 
adeemed.  But,  in  the  absence  of  an  apparent  or  express  inten- 
tion, that  would  not  ordinarily  be  the  effect  of  the  payment 
of  a  sum  of  money  to  a  legatee  under  an  existing  will.  Gen- 
erally, such  payment  would  not  affect  the  legacy.  To  this  rule 
there  is  an  exception,  where  the  testator  is  a  parent  or  stands 
to  the  legatee  in  loco  parentis.  In  such  case  the  payment  would 
be  presumed  to  be  an  ademption  of  the  legacy. 

Hooker,  Carmichael  v.  Lathrop,  108  Mich.  473. 

31.  Will  an  advancement  made  by  one  in  loco  parentis  be 
adeemed  payment  of  a  legacy? 

While  the  authorities  are  a  unit  that  a  legacy  by  one  in  loco 
parentis  will  be  adeemed  by  payment,  in  the  absence  of  an 
apparent  or  expressed  intent  to  the  contrary  the  doctrine  was 
early  restricted.  Among  other  limitations  was  the  rule  that 
presumption  could  not  be  applied  to  a  residuary  bequest,  be- 
cause the  court  would  not  presume  that  a  legacy  of  a  residue, 
or  other  indefinite  amount,  had  been  satisfied  by  an  advance- 
ment, as  the  testator  might  be  ignorant  whether  the  benefit 
that  he  was  conferring  equaled  that  which  he  had  already 
willed. 

Hooker,  Carmichael  v.  Lathrop,  108  Mich.  473. 

32.  When  the  specific  bequest  of  a  particular  piece  of  real 
estate  is  made  and  the  testator  sells  the  property  is  the  bequest 
cancelled? 

That  the  only  rule  to  be  adhered  to  was  to  see  whether  the 
subject  of  the  specific  bequest  remained  in  specie  at  the  time 
of  the  testator's  death,  for  if  it  did  not,  then  there  must  be  an 
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end  of  the  bequest,  and  that  the  idea  of  discussing  what  were 
the  particular  motives  and  intention  of  the  testator  in  each 
case,  in  destroying  the  subject  of  the  bequest,  would  be  pro- 
ductive of  endless  uncertainty  and  confusion, 
Blodgett,  In  re  Tillinghast,  23  R.  I.  121. 

33.  What  is  a  specific  legacy? 

A  specific  legacy  is  one  which  separates  and  distinguishes 
the  property  bequeathed  from  the  other  property  of  the  testa- 
tor so  that  it  can  be  identified.  It  can  only  be  satisfied  by  the 
thing  bequeathed;  if  that  has  no  existence  when  the  bequest 
would  otherwise  become  operative,  the  legacy  has  no  effect. 
If  the  testator  subsequently  parts  with  the  property,  even  if 
he  exchanges  it  for  other  property  or  purchases  other  prop- 
erty with  the  proceeds,  the  legatee  has  no  claim  on  the  estate 
for  the  value  of  the  legacy.  The  legacy  is  adeemed  by  the  act 
of  the  testator. 

Tomlinson  v.  Bury,  145  Mass.  347. 

34.  What  happens  to  property  which  is  given  to  persons 
ivho  are  incapable  of  taking? 

In  relation  to  real  estate,  it  is  an  established  principle,  that 
in  case  of  a  lapsed  devise,  the  estate  does  not  vest  in  the  resi- 
duary devisee,  but  descends  to  the  heir-at-law  of  the  testator. 
Wills  must  be  construed  by  the  intent  of  the  devisor,  at  the 
time  of  making  them.  Of  consequence,  when  property  is  given 
to.  a  person  incapable  of  taking,  and  there  is  a  general  devise 
of  the  residue ;  so  far  as  respects  the  estate  specifically  devised, 
at  the  time  of  the  will's  being  made,  there  is  an  intentional 
disposition  and  it  never  was  designed,  that  it  should  fall  into 
the  residuum.  The  law  respecting  the  bequest  of  personal 
estate,  is  different ;  but  as  to  the  realty  the  decisions  have  been 
uniform  and  unquestioned. 

Hosmer,  Greene  v.  Dennis,  6  Conn.  292. 
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35.  How  may  a  will  be  revoked? 

A  revocation  under  the  statute  (7  Wm.  IV.)  may  be  ef- 
fected, either  by  framing  a  new  will  amounting  to  a  revocation 
of  the  first,  or  by  some  act  done  to  the  instrument  or  will  itself, 
viz:  burning,  tearing,  cancelling,  or  obliterating  by  the  testa- 
tor, or  in  his  presence,  and  by  his  direction  and  consent.  But 
these  must  be  done  animo  revocandi.  Each  must  accompany 
the  other;  revocation  is  an  act  of  the  mind,  which  must  be 
demonstrated  by  .some  outward  and  visible  sign  or  symbol 
of  revocation.  The  statute  has  specified  four  of  these;  and  if 
these  or  any  of  them  are  performed  in  the  slightest  manner, 
this,  joined  with  the  declared  intent,  will  be  a  good  revocation. 
It  is  not  necessary  that  the  will,  or  instrument  itself,  be  totally 
destroyed  or  consumed,  burnt,  or  torn  in  pieces.  The  present 
case  falls  within  two  of  the  specific  acts  described  by  the 
statute.  It  is  both  a  burning  and  a  tearing.  Throwing  it  on  the 
fire,  with  an  intent  to  burn,  though  it  is  only  very  slightly 
singed,  and  falls  off,  is  sufficient  within  the  statute. 
Mole  V.  Thomas,  2  W.  Bl.  1043. 

36.  If  a  man  cancels  a  will  intending  to  execute  another^ 
which  he  fails  to  do^  will  the  cancelled  will  be  considered? 

The  cancelling  of  a  will  is  said  to  be  an  equivocal  act,  and 
not  to  effect  a  revocation,  unless  it  is  done  animo  revocandi. 
And  where  it  is  a  dependent  relative  act,  done  with  reference 
to  another,  which  is  meant  and  supposed  to  be  good  and  ef- 
fectual, it  may  be  a  revocation  or  not,  as  that  to  which  it  re- 
lates is  efficacious  or  not.  As  where  a  man  having  duly  exe- 
cuted one  will,  afterwards  causes  another  to  be  prepared,  and 
supposing  the  second  to  be  duly  executed  under  that  impres- 
sion alone  cancels  the  first.  In  such  case  it  has  been  held,  that 
on  the  second  turning  out  not  t6  have  been  duly  executed,  the 
cancelling  the  first,  being  done  by  mistake  and  misapprehen- 
sion, would  not  operate  as  a  revocation.  But  never  where  a 
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man  had  deliberately  and  intentionally  cancelled  his  will,  as 
in  this  case,  in  the  entire  absence  of  all  accident  or  mistake, 
notwithstanding  he  may,  at  the  time,  have  intended  to  make 
another  will. 

Buchanan,  Semmes  v.  Semmes,  7  H.  &  J.  388. 

37.  Is  an  instrument  made  solely  to  revoke  a  previous  in' 
strument  valid? 

An  instrument  which  is  made  solely  for  the  purpose  of  re- 
voking a  previously  executed  will  has  been  held  valid. 
Carter,  Grotts  v.  Casburn,  129  N.  E.  137.  (111.) 

38.  Will  an  intention  to  revoke  a  ivill  however  clearly  man- 
ifested if  it  does  not  come  ivithin  the  prescribed  rules  of  the 
statute  relative  to  revocation  be  considered? 

Three  of  the  alleged  revocations  are  wills  signed  but  not 
attested,  and  three  are  mere  declarations  of  revocations,  sub- 
scribed by  the  testator,  but  without  the  names  of  subscribing 
witnesses,  .  .  .  The  first  of  these  was  on  a  separate  sheet  of 
paper,  the  second  on  what  appears  to  have  been  a  wrapper 
and  the  third  on  the  back  of  a  will  executed.  .  .  .  They  ex- 
press, as  strongly  as  anything  can,  a  determination  to  rescind 
every  instrument  of  a  testamentary  character  ever  executed 
by  the  testator;  and  they  express  this  repeatedly,  showing  a 
continued  and  earnest  intention  to  revoke.  They  show  that 
the  testator  supposed  the  mere  writing  and  subscribing  them 
was  sufficient  to  constitute  a  present  operative  act  of  revoca- 
tion. .  .  .  But  notwithstanding  this  mistaken  supposition, 
and  this  undeniable  evidence  of  an  intention  to  revoke  all 
wills,  the  law  must  govern,  though  the  rules  adopted, for  wise 
and  salutary  purposes  may  seem  hard  in  this  particular  case. 
The  statute  is  just  as  rigid  on  the  subject  of  written  revoca- 
tions as  in  regard  to  the  execution  of  wills. 
In  re  Mathson's  Will,  2  Bradf.  Sur.  210. 
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39.  If  a  testator  tears  his  will  up  will  that  he  considered  a 
revocation? 

The  fact  that  a  testator  tears  or  destroys  his  will  is  not  itself 
sufficient  to  revoke  one  properly  executed.  That  is  to  say,  the 
mere  fact.  If,  for  instance,  he  tears  it  imagining  it  to  be  some 
other  document,  there  would  be  no  revocation,  for  there  would 
be  no  animus  revocandi.  He  must  intend  by  the  act  to  revoke 
something  that  he  had  previously  done. 

Penzane,  Giles  v.  Warren,  L.  R.  2  Prob.  &  Div.  401. 

40.  What  position  does  the  law  take  where  a  later  will  is 
revoked  in  reviving  a  former? 

The  legal  presumption  is  neither  adverse  to,  nor  in  favor  of, 
the  revival  of  a  former  uncancelled,  upon  the  cancellation  of 
a  later,  revocatory,  will.  Having  furnished  this  principle,  the 
law  withdraws  altogether,  and  leaves  the  question,  as  one  of 
intention  purely,  and  open  to  a  decision,  either  way,  solely 
according  to  facts  and  circumstances. 

Usticke  V.  Bowden,  2  Add.  Ecc.  116. 

41.  "Does  a  will  affect  a  gift  causa  mortis? 

It  is  true  that  a  will  does  not  revoke  a  donatio  mortis  causa ; 
but  the  reason  is  that  the  will  does  not  speak  till  the  testator's 
death — till  the  very  moment  the  donation  by  its  terms  has 
become  absolute — when  of  course  it  is  too  late  to  revoke  it. 
On  the  donor's  death,  the  donee's  title  becomes  absolute,  and 
therefore  irrevocable  by  a  will,  which  from  its  nature  is  in- 
operative during  the  donor's  lifetime,  the  only  period  during 
which  the  donation  could  be  revoked. 

Merchant  v.  Merchant,  7  Bradf.  Sur.  432. 

42.  Can  money  in  a  savings-bank  he  made  the  subject  of  a 
gift  causa  mortis? 

It  has  been  repeatedly  held  that  a  deposit  in  a  savings-bank 
may  be  the  subject  of  a  valid  donatio  causa  mortis,  as  well 
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as  of  a  gift  inter  vivos,  and  that  such  a  gift  may  be  proved 

by  the  delivery  of  the  bank-book  to  the  donee,  or  to  a  third 

person  for  the  donee,  accompanied  by  an  assignment. 

Endicott,  Pierce   v.   Boston  Five  Cents   Savings  Bank,    129 
Mass.  425. 

43..  What  does  a  residuary  clause  include? 

Where  a  testator  gives  the  residue  of  his  personal  estate, 
he  knows  that  it  will  be  uncertain,  till  his  death,  what  will 
be  comprised  in  that  gift.  But  it  is  certain  that  the  gift  will 
operate  upon  part  only  of  what  he  may  be  possessed  of  at  his 
death,  all  debts,  funeral  expenses,  and  other  charges,  being 
to  be  paid  out  of  it;  and  the  expression  necessarily  imports 
what  will  remain  after  all  charges  are  defrayed.  On  the  other 
hand  the  testator  knows  precisely  upon  what  real  estate  such 
a  gift  will  operate,  unless  there  be  charges  affecting  the  land 
beyond  what  the  personal  estate  can  satisfy. 

Cottenham,  Mirehouse  v.  Scaife,  2  Myl.  &  Cr.  705. 

44.  Who  comes  first.,  creditors  or  beneficiaries? 

A  man  is  bound  to  be  just  before  he  is  generous.  Creditors 
have  claims  on  the  justice  and  legal  duty  of  the  debtor;  whilst 
donees,  legatees  and  heirs,  having  paid  nothing,  are  volun- 
teers, and  have  claims  only  on  his  bounty.  Strictly  speaking, 
the  only  property  which  any  one  can  give  away,  voluntarily 
dispose  of  without  consideration,  is  the  balance  which  remains 
after  payment  of  his  debts. 

Shaw,  Chase  v.  Redding,  13  Gray  418. 

45.  What  is  the  legal  position  of  an  executor? 

The  executor  stands  in  the  place  of  the  testator  by  the 
common  law,  and  represents  him  as  to  all  his  contracts  and 
personal  rights,  whether  they  are  available  as  assets  for  the 
payment  of  his  debts  or  not;  for  his  liability  to  pay  debts  is 
the  consequence,  and  not  the  object  of  his  appointment. 
Parke,  Beckham  v.  Drake,  8  M.  &  W.  846. 
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46.  What  is  the  difference  between  an  executor  and  an 
administrator? 

There  is  a  manifest  distinction  between  the  case  of  an 
administrator  and  an  executor.  An  administrator  derives  his 
title  wholly  from  the  ecclesiastical  court.  He  has  none  until 
the  letters  of  administration  are  granted,  and  the  property  of 
the  deceased  vests  in  him  only  from  the  time  of  the  grant.  An 
executor,  on  the  other  hand  derives  his  title  from  the  will 
itself,  and  the  property  vests  in  him  from  the  moment  of  the 
testator's  death. 

Abbott,  Woolley  v.  Clark,  5  B.  &  Aid.  744. 

47.  What  becomes  of  a  man's  personal  property  when  he 
dies  intestate? 

It  is  well  settled,  both  under  our  and  the  English  statutes, 
that  when  a  man  dies  intestate,  his  personal  property  does  not, 
like  his  real  estate,  descend  to  his  next  of  kin  or  heir-at-law. 
It  remains  in  abeyance  until  administration  is  granted  upon 
his  estate,  and  is  then,  as  we  have  before  remarked,  vested  in 
the  administrator  as  of  the  time  of  the  death  of  the  intestate. 
No  title  vests  in  his  next  of  kin  until  his  estate  has  been 
administered  upon,  and  then  they  take  the  surplus  remaining 
after  payment  of  the  debts  of  the  intestate,  and  expenses  of 
administration  each  in  his  proportion,  under  the  statute  of 
distribution. 

Douglass,  Cullen  v.  O'Hara,  4  Mich.  132. 

48.  What  is  an  administrator  de  son  tort? 

It  was  formerly  held,  with  great  strictness,  that  no  one 
could  interfere  in  the  least  with  the  estate  of  a  deceased  per- 
son. This  was  carried  to  such  an  extent,  that  a  wife  had  been 
liable  as  executrix  de  son  tort  for  milking  the  cow  of  her  de- 
ceased husband.  .  .  . 

The  rules  against  intermeddling  with  the  estates  of  de- 
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ceased  persons  are  important,  as  the  interval  of  time  between 
the  decease  and  the  appointment  of  an  administrator  afford 
opportunity  of  which  evil  disposed  or  even  intrusive  and  of- 
ficious persons  should  not  be  allowed  to  take  advantage,  by 
interfering  with  the  administration  of  the  person  who  may 
thereafter  be  appointed.  When,  however,  one  can  show  (and 
this  is  all  that  is  requisite  in  order  to  sustain  the  ruling  of 
the  presiding  judge)  that  he  has  acted  in  good  faith,  at  the 
request  of  the  party  entitled  to  administration,  in  doing  an 
act  in  disposing  of  perishable  property  apparently  necessary 
for  the  purpose  of  having  its  proceeds  reach  those  entitled  to 
them,  and  has  paid  over  the  proceeds  to  the  party  at  whose 
request  he  has  thus  acted,  he  is  not  responsible  for  a  wrongful 
conversion  of  the  property. 

Devers,  Perkins  v.  Ladd,  114  Mass.  420. 

49.   What  must  he  done  ivith  a  man's  property  when  he 
dies  intestate? 

When  a  man  dies,  his  possession  of  property  which  he 
owned  during  life,  is,  of  course,  terminated;  others  come  into 
the  possession  of  it;  ordinarily,  his  nearest  friends  and  rela- 
tives, who  are  certainly  the  most  fit  persons  to  take  charge  of 
it.  Whoever  thus  comes  into  the  possession  of  any  portion  of 
the  personal  property  of  an  intestate,  after  his  decease,  and 
assumes  control  over  it,  becomes  responsible  for  it  to  the 
administrator  when  appointed.  He  cannot  safely  deliver  it 
to  any  one  else,  except  the  administrator  or  some  one  who 
shows  a  better  right  to  it  than  himself.  This  must  be  so  upon 
principle,  for  otherwise,  the  personal  property  of  a  decedent 
might  easily  be  placed  beyond  reach  before  administration 
was  granted  and  where  no  one  could  be  found  who  had  it,  or 
was  responsible  for  its  value. 

Douglas,  Cullen  v.  O'Hare,  4  Mich.  132. 
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50.  How  does  the  law  regard  co executors? 

Coexecutors,  even  though  numerous,  are  regarded  in  law 
as  but  one  person.  The  acts  of  one,  within  the  scope  of  his 
authority,  in  the  administration  of  the  estate,  are  the  acts  of 
all,  with  this  qualification,  that  at  common  law  each  was 
responsible  only  for  such  assets  as  came  to  his  own  hands. 
Ames,  Ames  v.  Armstrong,  106  Mass.  IS. 

51.  When  a  gift  of  real  estate  lapses  how  is  it  disposed  of? 

Under  these  rules  (the  rules  of  the  common  law  regarding 
the  devolution  of  property  described  in  lapsed  devises  and 
bequests)  real  estate,  the  devise  of  which  had  lapsed,  has  been 
always  held  to  descend  to  heirs-at-law  and  to  form  no  part 
of  a  residuary  estate  created  by  a  testator's  will,  except  where 
a  special  intent  to  the  contrary  has  been  apparent.  .  .  . 

On  the  other  hand,  personal  property,  where  a  legacy  had 
lapsed,  has  with  equal  uniformity  been  given  to  residuary 
legatees. 

Woodward,  In  re  Luxley's  Estate,  88  Pa.  St.  470. 

52.  Which  is  charged  firsts  the  payment  of  debts^  property 
which  descends  to  the  heirs  or  is  disposed  of  by  will? 

The  general  doctrine  of  the  court  in  marshaling  assets,  is 
admitted  to  be,  that  the  estate  descended  to  the  heir  is  to  be 
charged  with  the  debts  before  the  estate  devised:  (unless  it 
be  devised  specially  for  the  payment  of  debts;)  and  if  the 
devisee  was  to  be  made  liable,  in  the  first  instance,  it  would 
defeat  the  gift  and  consequently,  the  intention  of  the  testator. 
Livingston  v.  Livingston,  et  al.,  3  John  Ch.  148. 

53.  What  is  the  established  order  of  the  application  of 
funds  in  settling  an  estate? 

The  established  order  of  the  application  of  the  several  funds 
liable  to  the  payment  of  debts  is  definitively  settled  by  ad- 
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judged  cases,  and  is  thus  generally  stated  by  text-writers  upon 
this  subject.  1.  The  general  personal  estate  not  expressly,  or 
by  implication,  exempted.  2.  Land  expressly  devised  to  pay 
debts.  3.  Estates  descended  to  the  heirs.  4.  Devised  lands, 
charged  with  the  payment  of  debts  generally,  whether  de- 
vised in  terms  general  or  specific.  (Every  devise  of  land  being 
in  its  nature  specific.)  5.  General  pecuniary  legacies,  pro  rata. 
6.  Specific  legacies,  pro  rata.  7.  Real  estate  devised,  whether 
in  terms  general  or  specific. 

Bell,  Hoover  v.  Hoover,  5  Pa.  St.  351. 

54.  How  do  general  legatees  abate? 

The  established  rule  is  that  where  general  legatees  are  vol- 
unteers, taking  of  the  testator's  bounty,  and  there  is  nothing 
in  the  will  to  indicate  that  one  shall  be  paid  before  another, 
their  legacies  must  abate  proportionately,  in  case  of  a  de- 
ficiency of  assets ;  but  where  a  general  legacy  is  sustained  by  a 
valuable  consideration  such  as  the  relinquishment  of  a  debt 
or  a  claim  of  dower,  and  the  right  to  the  claim  constituting 
the  consideration  subsists  at  the  testator's  death,  the  legatee 
is  entitled  to  the  full  payment  of  his  legacy  in  preference  to 
other  general  legatees,  who  take  merely  of  the  testator's 
bounty. 

McGill,  Duncan  v.  Franklin,  43  N.  J.  Eq.  143. 

55.  What  is  the  policy  of  the  law  with  regard  to  the  prop- 
erty in  the  hands  of  the  administrator? 

Here,  it  is  the  policy  of  the  law  to  make  all  property  liable 
for  all  the  debts  of  the  deceased  owner,  and  in  the  first  instance 
to  place  it  under  the  administration  of  an  executor  or  admin- 
istrator, and  in  pursuance  of  the  same  policy,  land  is  made 
assets  provisionally  in  the  hands  of  the  administrator,  after 
the  personal  property  is  applied. 

By  the  policy  and  provisions  of  our  laws,  the  remedy  of  a 
creditor  upon  the  heirs  or  devisees  of  a  deceased  person  is  ex- 
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tremely  limited.  Every  demand  which  can  be  made  and  en- 
forced against  the  estate  of  a  deceased  person,  is  to  be  pursued 
against  the  administrator  where  it  can  be  done,  and  the  whole 
estate,  personal  and  real,  is  in  effect  made  assets  in  his  hands 
to  meet  such  claims. 

Shaw,  Hall  v.  Bumstead,  20  Pick.  2. 

56.  What  effect  has  the  taking  out  of  letters  of  adminis' 
tration  on  the  acts  of  a  person  in  regard  to  the  estate  of  a  de- 
ceased  person  made  prior  to  taking  out  such  administration? 

The  taking  out  letters  of  administration  relates  to  the  death 
of  the  intestate,  and  by  operation  of  law  makes  valid  all  acts 
of  administration  in  settlement  of  the  estate  from  the  time 
of  the  death.  It  therefore  legalizes  receipt  of  property  by  the 
administrator  for  which  he  would  otherwise  have  been  respon- 
sible as  executor  de  son  tort;  and  requires  him  to  account  for 
them  in  regular  course  of  administration. 

Hoar,  Alvord  v.  Marsh,  12  Allen  603. 

57 .  What  are  the  duties  of  an  executor? 

It  is  the  duty  of  the  executor  to  make  himself  acquainted 
with  the  condition  of  the  estate.  The  means  are  in  his  own 
hands,  and  if  he  neglects  to  avail  himself  of  them  it  is  his 
own  fault.  He  is  not  compelled  to  pay  the  legatees  until  the 
debts  are  discharged,  and  until  he  has  ascertained  the  precise 
extent  of  the  assets.  He  can  decline  paying  except  under  the 
decree  of  a  court,  and  then  he  is  entitled  to  call  upon  the 
legatee  to  refund  if  the  estate  was  originally  deficient;  and  he 
may  with  us  always  require  a  refunding  bond.  If  without  using 
any  of  these  precautions  he  voluntarily  pays  the  legatee,  the 
latter  has  a  right  to  consider  the  money  as  his  own;  subject, 
it  is  true,  to  be  called  upon  to  refund  at  the  suit  of  creditors 
or  of  an  unpaid  legatee  if  the  assets  were  originally  deficient- 
Allen,  Davis  V.  Newman,  2  Rob.  664  (Va.). 
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7.   What  is  marriage? 

Marriage  is  a  mutual  agreement  of  man  and  woman  to  live 
together  in  the  relation  and  under  the  duties  of  husband  and 
wife,  sharing  each  other's  fate  or  fortune  for  weal  or  woe  until 
parted  by  death. 

Lewis  V.  Ames,  44  Texas  319. 

2.  How  does  a  contract  of  marriage  differ  from  other  con- 
tracts? 

The  contract  (of  marriage)  is  for  life  and  cannot  be  repu- 
diated or  terminated  at  the  pleasure  of  the  parties,  but  can 
only  be  dissolved  by  the  State  itself.  It  follows  that,  after 
fulfilment  of  the  contract,  marriage  is  a  social  institution,  or 
status,  in  which,  because  the  foundation  of  the  family  and  the 
domestic  relations  rests  upon  it,  the  Commonwealth  has  a 
deep  interest  to  see  that  its  integrity  is  not  put  in  jeopardy, 
but  maintained. 

Coe  V.  Hill,  201  Mass.  15. 

3.  Why  does  the'  law  recognize  the  marriage  contract  so 
extensively? 

After  marriage  a  relation  springs  into  existence  which  for 
important  reasons  the  law  recognizes  and  takes  under  its  pro- 
tection. It  is  a  relation  which  cannot  be  lightly  disregarded. 
It  might  affect  the  legitimacy  of  the  posterity  of  the  parties. 

Rugg,  Chipman  v.  Johnston,  237  Mass.  502. 
M3 
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4.  Does  the  laiv  consider  certain  beliefs  of  modern  persons 
that  would  invade  the  sanctity  of  marriage? 

The  Mormon  contends  that  his  religion  teaches  polygamy; 
and  there  is  a  school  of  so-called  "modern  thinkers"  who 
would  abolish  monogamy,  and  erect  on  the  ruins  the  flagrant 
doctrine  of  promiscuity,  under  the  disguise  of  the  affinities. 
All  these  claim  liberty  of  conscience  and  thought  as  the  basis 
of  their  dogmas,  and  the  pro  bono  publico  as  the  strength  of 
their  claim  to  indulgence.  The  law  against  adultery  itself 
would  lie  dormant  if  the  libertine  could  get  the  courts  to 
declare  and  the  jury  in  obedience  thereto  to  say  that  if  he 
invaded  the  sanctuary  of  conjugal  life  under  the  belief  that 
the  improvement  of  the  human  race  demanded  it  he  was  not 
amenable  to  the  statute. 

Philips,  U,  S,  V.  Harmon,  45  Fed.  414. 

5.  Define  the  duties  of  a  wife. 

The  wife  owes  to  the  husband  the  duty  of  living  with  him, 
and  seeking  to  promote  his  interests  and  happiness,  and  by 
preventing  the  performance  of  that  duty  a  wrong  is  done  to 
him,  involving  a  pecuniary  loss  as  well  as  a  loss  of  peace  and 
comfort  in  the  marriage  relation.  Whoever  is  the  wrongdoer, 
whether  the  father  of  the  wife  or  any  other  person,  he  should 
be  subject  to  an  action  for  damages  by  the  husband. 

Strong,  Bennett  v.  Smith,  21  Barbour  (N.  Y.)  439. 

6.  Define  the  duties  of  a  husband. 

Marriage  imposes  on  the  husband  the  general  legal  duty  of 
supporting  his  wife;  and  if  he  neglects  or  refuses  to  supply  her 
with  what  is  necessary  for  decency  and  comfort  in  her  condi- 
tion in  life,  he  is  liable  to  third  persons  who  furnish  her  with 
such  necessaries. 

De  Courcy,  Jordan  Marsh  Co.  v.  Hedtler,  238  Mass,  43. 
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7.  When  is  a  wife  an  agent  for  her  husband  and  when  not? 

The  first  question  before  your  Lordships  is,  whether  the 
mere  fact  of  marriage  implies  a  mandate  of  law,  making  the 
wife  (who  cannot  herself  contract,  unless  so  far  as  she  may 
have  separate  estate)  the  agent  in  law  of  her  husband,  to  bind 
him  and  to  pledge  his  credit  by  what  otherwise  would  have 
been  her  own  contract,  if  she  had  been  a  feme  sole*?  On  that 
point,  I  think  it  enough  to  say,  that  according  to  all  the  au- 
thorities, there  is  no  such  mandate  in  law  from  the  fact  of 
marriage  only  except  in  the  particular  case  of  necessity,  a 
necessity  which  may  arise  when  the  husband  has  deserted  the 
wife  or  has  by  his  conduct  compelled  her  to  live  apart  from 
him  without  providing  for  her. 

Selborne,  Debenham  v.  Mellon,  L.  R.  6  A.  C.  24. 

8.  When  the  wife  and  children  are  living  apart  from  the 
husband  is  the  husband  liable  for  debts  contracted  by  the 
wife? 

Even  if  the  husband  and  wife  had  been  living  apart,  the 
husband  would  not  be  bound  by  reason  of  such  things  being 
necessaries  if  he  made  a  reasonable  allowance  to  his  wife  and 
duly  paid  it;  much  less  can  he  be  bound  in  a  case  where  they 
were  not  living  apart,  and  when  he  made  her  an  allowance 
sufficient  to  cover  all  proper  expenditures  for  her  own  and  her 
children's  clothing. 

Selborne,  Debenham  v.  Mellon,  L.  R.  6  A.  C.  24. 

9.  Could  a  wife  bring  an  action  at  Common  haw? 

The  well  known  general  doctrine  of  the  common  law  is  that 
where  a  wrong  is  committed  against  the  person  of  the  wife 
during  coverture,  as  by  beating  her,  slandering  her  reputation, 
or  by  malicious  prosecution,  she  cannot  sue  alone.  For  injuries 
to  the  wife  occasioning  to  the  husband  deprivation  of  the  soci- 
ety of  his  wife  or  of  her  assistance  in  his  domestic  affairs,  or 
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by  which  he  is  put  to  expense,  he  may  have  his  separate  action, 
as  where  a  violent  battery  has  caused  a  long  continued  illness 
of  the  wife  or  expense  in  her  case,  or  if  she  be  maliciously  in- 
dicted and  thereby  separated  from  him  or  he  put  to  expense 
in  her  defense. 

Barrows,  Laughlin  v.  Eaton,  54  Me.  156. 

10.  Give  the  common  laiv  rules  as  to  liability  for  the  imfe^ s 
torts? 

The  general  rule  of  the  common  law  is  that  the  husband 
is  liable  for  the  torts  of  the  wife.  When  the  tort  or  crime  is 
committed  by  the  wife  alone,  and  without  the  presence  or 
direction  of  her  husband  she  may  be  held  liable,  civilly  and 
criminally.  In  such  cases,  the  civil  action  must  be  against  both 
the  husband  and  wife.  But  if  committed  in  his  presence  and 
by  his  direction  he  alone  is  liable. 

Kent,  Marshall  v.  Oakes,  51  Me.  308. 

11.  Has  the  common  laiv  rule  as  to  the  liability  of  the  "wife 
for  her  torts  been  changed  by  modern  tendencies? 

The  wife  acting  in  the  presence  of  the  husband,  and  under 
his  immediate  influence  and  control,  is  not  an  agent.  The  law 
regards  her  as  not  in  the  exercise  of  her  own  discretion  and  will 
and  therefore  as  incapable  of  committing  an  offense.  How  far 
the  usage  of  society,  or  the  new  relations  of  husband  and  wife 
may  have  qualified  or  reversed  the  presumption  of  the  common 
law  is  for  the  Legislature,  not  the  court,  to  consider. 
Thomas,  Commonwealth  v.  Burk,  11  Gray  437. 

12.  Who  is  responsible  for  a  married  woman's  crimes  com- 
mitted in  the  presence  of  her  husband? 

A  wife  is  not  protected  from  responsibility  for  crime  by  her 
husband's  order  or  direction,  unless  she  is  within  his  presence 
and  control,  so  as  to  be  presumed  in  law  to  act  by  his  coercion. 
Gray,  Commonwealth  v.  Feeney,   13  Allen  560. 
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13.  Can  a  wife  testify  for  or  against  her  husband? 

At  common  law  the  general  rule  is  well  settled  that  husband 
and  wife  are  incompetent  to  testify  for  or  against  each  other, 
either  in  civil  or  criminal  cases.  And  while  the  rule  has  been 
largely  modified  in  civil  cases,  and  the  incompetency  to  a  great 
extent  removed,  in  criminal  cases  it  still  prevails. 
Boynton,  Whipp  v.  The  State,  34  Ohio  87. 

14.  Can  the  ivife  testify  when  the  husband  has  assaulted 
her? 

I  conceive  it  to  be  now  settled  that  in  all  cases  of  personal 
injuries  committed  by  the  husband  or  wife  against  each 
other,  the  injured  party  is  an  admissible  witness  against  the 
other. 

Boynton,  Whipp  v.  The  State,  34  Ohio  87. 

15.  What  was  the  wife's  position  at  common  law? 

The  whole  theory  of  the  common  law  is  a  slavish  one  com- 
pared with  the  civil  law.  The  merging  of  the  wife's  name  in 
that  of  her  husband  is  emblematic  of  the  fate  of  all  her  legal 
rights.  The  torch  of  Hymen  serves  but  to  light  the  pile  on 
which  those  rights  are  offered  up. 

Emery,  State  v.  Burlingham,  IS  Me.  104. 

16.  When  will  a  wife  be  justified  in  living  apart  from  her 
husband? 

A  wife  may  be  justified  in  living  apart  from  her  husband 
and  claiming  support  from  him  for  his  misconduct,  which 
would  be  insufficient  to  entitle  her  to  a  divorce. 

Carroll,  Hub  Dress  Mfg.  Co.  v.  Rottenberg,  237  Mass.  279. 

17.  What  are  commonly  known  as  the  seven  reasons  for 
divorce? 

(The  most  common  grounds  for  divorce  are  found  in  the 
Massachusetts  General  Laws,  chapter  208,  sections  1  and  2, 
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although  nearly  every  state  varies  according  to  the  whim  of 
its  legislature.) 

Section  1.  A  divorce  from  the  bond  of  matrimony  may  be 
decreed  for  adultery,  impotency,  utter  desertion  continued  for 
three  consecutive  years  next  prior  to  the  filing  of  the  libel, 
gross  and  confirmed  habits  of  intoxication  caused  by  the  vol- 
untary and  excessive  use  of  intoxicating  liquor,  opium,  or 
other  drugs,  cruel  and  abusive  treatment  or,  on  the  libel  of 
the  wife,  if  the  husband,  being  of  sufficient  ability,  grossly  or 
wantonly  and  cruelly  refuses  or  neglects  to  provide  suitable 
maintenance  for  her. 

Section  2.  A  divorce  may  also  be  decreed  if  either  party  has 
been  sentenced  to  confinement  at  hard  labor  for  life,  or  for 
five  years  or  more  in  the  State  prison,  a  jail,  house  of  correction 
or  reformatory  for  women ;  and,  after  a  divorce  for  such  cause, 
no  pardon  granted  to  the  party  so  sentenced  shall  restore  such 
party  to  his  or  her  conjugal  rights. 

18.  What  is  meant  by  cruel  and  abusive  treatment? 

Cruelty  as  a  ground  for  divorce  must  be  of  such  a  character 
as  shall  cause  injury  to  life,  limb,  or  health,  or  create  a  danger 
of  such  injury  or  a  reasonable  apprehension  of  such  danger 
upon  the  parties  continuing  to  live  together.  This  is  broad 
enough  to  include  mere  words  if  they  create  a  reasonable 
apprehension  of  personal  violence,  or  tend  to  wound  the  feel- 
ings to  such  a  degree  as  to  affect  the  health  of  the  party,  or 
create  a  reasonable  apprehension  that  it  may  be  affected. 

Bailey  v.  Bailey,  97   Mass.   373. 

19.  What  is  the  effect  of  fraud  upon  a  marriage? 

Fraud  in  order  that  it  be  grounds  for  annulment  must  go  to 
the  essentials  of  the  marriage. 

Rugg,  Chipman  v.  Johnston,  237  Mass.  502. 
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20.  Can  a  divorcee.,  after  divorce.,  sue  for  assault  and  bat- 
tery committed  during  coverture? 

There  is  no  necessity  for  it.  Practically  speaking  the  married 
woman  has  remedy  enough.  ...  As  a  last  resort,  if  need  be, 
she  can  prosecute  at  her  husband's  expense,  a  suit  for  divorce. 
If  a  divorce  is  decreed  her,  she  has  dower  in  all  his  estate, 
and  all  her  needs  and  all  her  causes  of  complaint  including 
any  cruelties  suffered,  can  be  considered  by  the  court,  and 
compensation  in  the  nature  of  alimony  allowed  for  them. 
Abbott  V.  Abbott,  67  Me.  304. 

21.  Where  parties  agree  to  separate  is  there  a  desertion? 

It  is  familiar  law,  that  where  the  separation  is  with  the 
libellant's  consent  there  can  be  no  desertion  by  the  libelee. 
Braley,  Purdy  v.  Purdy,  238  Mass.  506. 

22.  Why  was  an  illegitimate  child  so  harshly  treated  by 
the  common  law? 

There  seems  to  be  no  maxim  of  the  common  law  less  ques- 
tionable than  that  a  bastard  is  filius  nullus.  .  .  .  No  doubt 
the  law  was  so  established  on  higher  principles  than  the  inter- 
est of  the  individuals.  It  was  to  render  odious,  illicit  com- 
merce between  the  sexes,  and  to  stamp  disgrace  on  the  fruits 
of  it,  and  though  the  punishment  usually  falls  upon  the  inno- 
cent, yet  it  was  thought  wise  to  prohibit  them  from  tracing 
their  birth  to  a  source  which  is  deemed  criminal  by  law  and 
by  religion. 

Parker,  Cooley  v.  Dewey,  4  Pick.  93. 

23.  Who  is  a  dependent? 

In  law  a  dependent  is  one  who  is  sustained  by  another,  or 
who  relies  upon  another  for  support  or  for  reasonable  neces- 
saries consistent  with  the  dependent's  position  in  life. 

Stone,  Rockport  Cabinet  Co.  v.  Industrial  Com.,  129  N.  E. 
142    (111.) 
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24.  What  is  the  purpose  of  Bastardy  'Proceedings? 

(In  Bastardy  Proceedings)  the  purpose  to  be  obtained  is  an 
indemnity.  As  soon  as  this  indemnity  is  furnished  the  object 
of  the  law  is  satisfied,  without  affixing  any  stigma  upon  the 
character  of  the  respondents  in  criminal  convictions.  And  in 
other  states  it  is  regarded  as  a  civil  remedy. 

Gilchrist,  Marston  v.  Jenness,  11  N.  H.  156. 

25.  Could  an  adopted  child  inherit  at  common  law? 

(Adoption.)  This  form  of  domestic  relation  was,  however, 
unknown  to  the  common  law  of  England,  and  exists  in  this 
country  only  by  virtue  of  statute. 

Brantingham  v.  Huff,  155  N.  Y.  140. 

26.  What  are  the  rights  and  duties  of  a  guardian  ivith  re- 
sped  to  the  ward's  person  and  estate? 

It  is  settled  that  the  ward  during  guardianship,  and  not  the 
guardian,  is  the  only  party  in  all  actions  concerning  his  title 
or  estate. 

And  when  minority  terminates  and  he  comes  into  possession 
of  personal  property  formerly  in  control  of  the  guardian,  as 
in  the  case  at  bar,  those  who  claim  title  thereto  in  whole  or 
in  part  must  sue  him  and  not  his  former  guardian. 
Braley,  Murphy  v.  Duane,  238  Mass.  483. 

27.  What  rules  govern  the  liability  of  guardians  with  ref' 
erence  to  the  ward's  estate? 

The  guardians  have  only  a  naked  power,  not  coupled  with 
an  interest.  The  debts  of  the  ward  remain  his  debts,  and  can 
be  recovered  by  suit  against  him,  not  by  suit  against  the 
guardian. 

The  guardian  cannot  bind  the  person  or  estate  of  his  ward 
by  contract  made  by  himself.  Such  contract  binds  him  per- 
sonally. 

Soule,  Rollins  v.  Marsh,  128  Mass.  116. 
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28.  Can  a  guardian  sell  the  property  of  his  ward? 

Guardians  of  minors,  spendthrifts  or  insane  persons  do  not 
become  owners  of  the  property  which  is  placed  under  their 

Soule,  Rollins  v.  Marsh,  128  Mass.  116. 


charge. 


29.  Under  what  conditions  would  the  custody  of  a  minor 
child  he  refused  to  the  father  by  the  court? 

The  custody  of  the  father  is  the  proper  legal  custody.  .  .  . 
If  there  are  well  founded  apprehensions  of  the  father's  acting 
with  extreme  harshness  or  cruelty,  or  with  gross  profligacy 
or  immoral  conduct  so  that  the  child  would  be  in  danger  of 
contamination,  the  court  would  not  order  the  child  to  be  de- 
livered to  him. 

Denman,  Rex.  v.  Greenhill,  6  Manning  244. 

30.  What  is  meant  by  the  emancipation  of  a  child? 

When  the  father,  by  misfortune  is  compelled  to  leave  the 
child  idly  helpless,  the  child  ought  to  be  considered  as  emanci- 
pated by* the  father.  If  by  misfortune  the  child  has  made  new 
relations  in  life  so  deep  and  strong  as  to  change  its  whole 
nature  and  character  the  father  has  no  right  to  reclaim  it. 
Hoar,  In  re  O'Neal,  3  Am.  L.  R.  578. 

31.  What  are  the  principal  duties  of  parents  to  their  chil- 
dren ? 

The  father  is  the  natural  guardian  and  is  prima  facie  en- 
titled to  the  custody  of  his  minor  child.  This  right  springs 
from  two  sources,  one  is,  that  he  who  brings  a  child,  a  helpless 
being,  into  life,  ought  to  take  care  of  that  child  until  it  is 
able  to  take  care  of  itself,  and  because  of  this  obligation  to 
take  care  of  and  support  this  helpless  being  arises  a  reciprocal 
right  to  the  custody  and  care  of  the  offspring  whom  he  must 
support;  and  the  other  reason  is,  that  it  is  a  law  of  nature 
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that  the  affection  which  springs  from  such  a  relation  as  that 
is  stronger  and  more  potent  than  any  which  springs  from  any- 
other  human  relation. 

Brewer,  Chapsky  v.  Wood,   26  Kansas   650. 

32.  Can  a  father  loan  his  minor  child  and  release  himself 
from  the  obligation  of  support? 

A  child  is  not  in  any  sense  like  a  horse  or  other  chattel  sub- 
ject matter  for  absolute  and  irrevocable  gift  or  contract.  The 
father  cannot,  by  merely  giving  away  his  child,  release  him- 
self from  the  obligation  to  support  it,  nor  be  deprived  of  the 
right  of  its  custody. 

Brewer,  Chapsky  v.  Wood,  26  Kansas  650. 

33.  May  a  father  with  evidence  of  gross  immoral  nature  he 
trusted  ivith  the  custody  of  a  minor  child? 

A  parent's  right  to  the  custody  of  a  child  is  not  like  the 
right  of  property,  an  absolute  and  uncontrollable  right.  .  .  . 
A  mere  right  of  property  may  be  asserted  by  any  man,  no 
matter  how  bad,  immoral,  or  unworthy  he  may  be,  but  no 
case  can  be  found  in  which  the  courts  have  given  to  the  father 
who  was  a  drunkard  or  a  man  of  gross  immoralities  the  cus- 
tody of  a  minor  child,  especially  when  that  child  is  a  girl. 
Brewer,  Chapsky  v.  Wood,  26  Kansas  650. 

34.  Should  parents  permit  children  to  play  around  dan- 
gerous premises? 

The  primary  duty  of  protecting  children  by  nature  and  by 
law  devolves  upon  their  parents  who  have  legal  power  to  con- 
trol their  actions  and  whose  moral  duty  it  is  to  keep  their 
children  from  entering  upon  dangerous  premises,  an  obliga- 
tion equal  at  least  to  the  moral  obligation  of  the  landowner 
to  fence  them  out. 

McMahon,  Holstine  v.  Dir.  Gen.  of  RR.,  134  N.  E.  203. 
(Ind.) 
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35.  Where  is  a  person's  domicile? 

The  domicile  of  a  person  is  mainly  a  question  of  fact.  Every 
person  must  have  a  domicile  somewhere  and  a  man  cannot 
elect  to  make  his  home  in  one  place  for  the  general  purposes  of 
life,  and  in  another  place  for  the  purpose  of  taxation. 

Carroll,  Feehan  v.  Tax  Commissioner,  237  Mass.  169. 

36.  How  is  a  person's  domicile  determined? 

No  exact  definition  can  be  given  of  domicile ;  it  depends  on 
no  oral  fact  or  combination  of  circumstances,  but  from  the 
whole  taken  together  it  must  be  determined  in  each  particular 

case. 

Shaw,  Thorndike  v.  Boston,  1  Mete.  242. 

37.  How  do  the  intent  and  actions  to  acquire  a  domicile 
affect  the  acquisition  of  it? 

The  intent  and  the  act  must  concur,  and  until  the  intent 
was  consummated  by  an  actual  removal  of  his  home,  no 
change  of  domicile  was  effected. 

Bangs  V.  Brewster,   111  Mass.  382. 

38.  Do  the  intentions  of  a  person  affect  his  acquiring  a 
residence? 

A  person  cannot  be  said  to  lose  his  domicile  or  residence  by 
leaving  it  with  an  uncertain,  indefinite,  half  formed  purpose 
to  take  up  his  residence  elsewhere.  Until  his  purpose  to  remain 
has  become  fixed,  he  could  not  be  said  to  have  abandoned  his 
former  residence. 

Worcester  v.  Wilbraham,  13  Gray  586. 

39.  Is  there  any  universally  agreed  definition  of  the  term 
domicile? 

It  is  unnecessary  to  attempt  definition  of  the  term  domicile, 
as  to  which  that  eminent  English  judge.  Dr.  Lushington,  has 
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said  that  although  so  many  powerful  minds  have  been  applied 
to  the  question,  there  is  no  universally  agreed  definition  of  the 
term;  no  agreed  enumeration  of  the  ingredients  which  consti- 
tute domicile. 

Foster,  Wilbraham  v.  Ludlow,  99  Mass.  587. 

40.  Is  a  citizen  of  the  United  States  also  a  citizen  of  the 
State  or  Territory  he  resides  in  ? 

Every  citizen  of  the  United  States  is  also  a  citizen  of  State 
or  Territory.  He  may  be  said  to  owe  allegiance  to  two  sover- 
eigns and  may  be  liable  to  punishment  for  an  infraction  of  the 
laws  of  either.  The  same  act  may  be  an  offense  or  transgression 
of  the  laws  of  both. 

Grier,  Moore  v.  Illinois,  14  How.  13. 


VII 
PROPERTY 


VII 
PROPERTY 

7.   What  are  the  legal  considerations  of  property? 

There  can  be  no  conception  of  property  aside  from  its  con- 
trol and  use,  and  upon  its  use  depends  its  value.  Protection  to 
it  has  been  regarded  as  a  vital  principle  of  republican  institu- 
tions. It  is  next  in  degree  to  the  protection  of  personal  liberty 
rand  freedom  from  undue  interference  or  molestation.  Our 
social  system  rests  largely  upon  its  sanctity,  "and  that  State 
or  community  which  seeks  to  invade  it  will  soon  discover  the 
error  in  the  disaster  which  follows." 

McKenna,  Block  v.  Hirsh,  256  U.  S.  135. 

2.  What  influence  has  the  preservation  of  property  on  civ- 
ilization  ? 

The  great  end  for  which  men  entered  into  society  was  to 
secure  their  property.  That  right  is  preserved  sacred  where  it 
has  not  been  taken  away  or  abridged  by  some  public  law  for 
the  good  of  the  whole. 

Camden,  Entick  v.  Carington  and  Three  Other  King's  Mes- 
sengers,  19  Howell's  State  Trials   1029. 

3.  What  jurisdiction  can  affect  interests  in  real  property? 

It  is  an  acknowledged  principle  of  law,  that  the  title  and 
disposition  of  real  property  is  exclusively  subject  to  the  laws 
of  the  country  where  it  is  situated,  which  can  alone  prescribe 
the  mode  by  which  a  title  to  it  can  pass  from  one  person  to 
another. 

Washington,  McCormick  v.  Sullivan,  10  Wheat.  192. 
157 
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4.  What  is  the  difference  between  real  and  personal  prop- 
erty? 

The  terms  real  and  personal  were  first  applied  to  actions, 
and  were  afterward  extended  to  things  and  property  with  the 
meanings  which  they  had  acquired  in  connection  with  actions. 
.  .  .  The  word  realty  was  also  used  to  denote  things  recover- 
able in  the  realty  or  specifically;  that  is  lands  and  tenements. 
Such  things  were  also  called  things  real.  Things  recoverable  in 
the  personalty  or  by  action  and  process  against  the  persons 
who  wrongfully  withheld  them,  as  movable  goods,  debts,  dam- 
ages, and  the  like,  were  termed  things  personal. 
Williams,  Real  Prop.,  23. 

5.  What  is  the  difference  between  corporeal  and  incorporeal 
things  real? 

Things  real  are  of  two  kinds ;  corporeal  and  incorporeal. 

Corporeal  things  real  are  such  as  are  manurable. 

Things  corporeal  which  are  simple  are  generally  compre- 
hended under  the  name  of  lands. 

Things  incorporeal  are  of  a  large  extent,  but  may  be  re- 
ducible into  these  two  general  kinds — namely  things  incor- 
poreal, not  in  their  own  nature  but  so  called  in  respect  of  the 
degree  or  circumstance  wherein  they  stand  as  reversions,  re- 
mainders, the  estate  of  lands. 

Things  incorporeal  in  their  own  nature — and  these  are  of 
very  great  variety,  and  hardly  reducible  into  general  distribu- 
tions .  .  .  namely  rents  reserved  or  granted,  as  rent  service, 
rent  charge,  rent  seek  .  .  .  Services  personal  incident  to 
tenures  .  .  .  franchises  and  liberties  of  all  sorts. 
Hale,  Analysis,  46 — 50. 

6.  What  is  an  incorporeal  hereditament? 

An  incorporeal  hereditament  is  a  right  issuing  out  of  a  thing 
corporate  (whether  real  or  personal)  or  converging,  or  an- 
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nexed  to,  or  exercisable  within  the  same.  It  is  not  the  thing 
corporate  itself,  which  may  consist  in  lands,  houses,  jewels, 
or  the  like;  but  something  collateral  thereto,  as  a  rent  issuing 
out  of  those  lands  or  houses. 

2  BL  Com.  20. 

7.  What  is  seizin  ? 

Seizin  signified  in  the  common  law  possession,  but  one  can- 
not be  seized  in  the  language  of  modern  lawyers,  as  of  any 
interest  less  than  freehold. 

Poll.  &  W.,  Possession  47. 

8.  What  is  a  freehold? 

Nov/  it  is  to  be  observed  that  a  freehold  tenement  is  that 
which  a  man  holds  to  himself  and  his  heirs  in  fee  and  in 
inheritance,  or  in  fee  alone,  to  him  and  his  heirs.  Land  is  also 
held  as  freehold  when  it  is  held  only  for  life,  or  for  an  in- 
definite period,  without  any  fixed  limit  of  time.  .  .  .  But  a 
tenement  cannot  be  called  a  freehold  which  any  one  holds  for 
a  certain  number  of  years,  months,  or  days,  though  it  be  for 
a  term  of  a  hundred  years,  which  exceeds  the  lives  of  men. 

Bracton,  207. 

9.  What  is  a  fee-simple  estate? 

Tenant  in  fee  simple  is  he  which  hath  lands  or  tenements 
to  hold  to  him  and  his  heirs  forever. 

Lit.  Sec.  1. 

10.  What  is  the  significance  of  holding  an  estate  in  fee? 

To  say  of  a  tenant  that  he  holds  in  fee  (tenet  in  feodo) 
means  no  more  than  that  his  rights  are  inheritable. 

1  Poll.  &  Mart.  Hist.  Eng.  Law  213. 
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//.  What  is  one  of  the  essential  characteristics  of  a  fee- 
simple  estate? 

It  is  an  essential  characteristic  of  an  estate  in  fee  simple 
that  it  shall  be  alienable  and  free  from  restraint  in  that  par- 
ticular. 

Rugg,  Eastman  Marble  Co.  v.  Vt.  Marble  Co.,  236  Mass. 

138. 

12.  What  iDords  in  a  legal  document  indicate  a  fee-simple 
estate? 

For  if  a  man  would  purchase  lands  or  tenements  in  fee 
simple  it  behooveth  him  to  have  these  words  in  his  purchase. 
To  have  and  to  hold  to  him  and  to  his  heirs ;  for  these  words 
(his  heirs)  make  the  estate  of  inheritance. 
Lit.  Sec.  1. 

13.  Can  a  fee-simple  estate  he  created  at  common  laiv  with' 
out  the  ivords  ''heirs''''  ? 

It  is  said  to  be  a  rule  of  the  common  law  that  without  the 
word  "heirs"  a  fee  simple  in  land  cannot  pass  by  deed,  and 
that  this  rule  is  so  absolutely  and  unyielding,  that  no  matter 
how  clearly  the  intention  of  the  grantor  to  convey  a  fee  may 
be  stated  in  the  deed,  such  intention  can  be  of  no  avail  with- 
out that  word. 

Cole  V.  Lake  Co.,  54  N.  H.  242. 

14.  What  is  a  fee-tail  estate? 

Estates  tail  are  either  general  or  special.  Tail-general  is 
where  lands  and  tenements  are  given  to  one,  and  the  heirs  of 
his  body  begotten.  .  .  .  Tenant  in  tail  special  is  where  the 
gift  is  restrained  to  certain  heirs  of  the  donee's  body. 
2  Bl.  Com.  113. 

15.  Are  fee-tail  estates  common  in  the  U.S.? 

Estates  tail  were  introduced  into  this  country  with  the  other 
parts  of  the  English  jurisprudence,  and  they  subsisted  in  full 
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force  before  our  revolution,  subject  equally  to  the  power  of 
being  barred  by  a  fine  or  common  recovery.  But  the  doctrine  of 
estate  tail,  and  the  complex  and  multifarious  learning  con- 
nected with  it,  have  become  quite  obsolete  in  most  of  the 
United  States. 

4  Kent  Com.  14. 

16.  What  is  a  life  estate? 

The  tenant  for  term  of  life  is  where  a  man  letteth  lands 
or  tenements  to  another  for  terms  of  the  life  of  the  lessee  or 
for  terms  of  the  life  of  another  man.  .  .  .  He  which  holdeth 
for  terms  of  another's  life,  is  called  tenant  for  terms  of  an- 
other man's  life  (pour  terme  d'autre  vie). 

Lit.  Sec.  56. 

17.  What  is  a  tenancy  by  curtesie? 

Tenant  by  the  curtesie  of  England  is,  where  a  man  taketh  a 
wife  seized  in  fee  simple  or  in  fee  taile  general  or  seized  as 
heir  in  taile  especial,  and  hath  issue  by  the  same  wife,  male  or 
female,  borne  alive  albeit  the  issue  after  dieth  or  liveth,  yet  if 
the  wife  dies,  the  husband  shall  hold  the  land  during  his  life 
by  the  law  of  England,  And  he  is  called  tenant  by  the  curtesie 
of  England  because  this  is  used  in  no  other  realme  but  in 
England  onely. 

Lit.  Sec.  35. 

18.  What  is  a  dower  estate? 

Tenant  in  dower  is  where  the  husband  of  a  woman  is  seized 
of  an  estate  of  inheritance,  and  dies;  in  this  case  the  wife  shall 
have  the  third  part  of  all  the  lands  and  tenements  whereof 
he  was  seized  at  any  time  during  coverture  to  hold  to  herself 
for  the  term  of  her  natural  life. 

2  Bl.  Com.  129. 
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19.  What  are  the  estates  less  than  freehold? 

Of  estates  that  are  less  than  freehold,  there  are  three  sorts: 
1.  Estates  for  years.  2.  Estates  at  will.  3.  Estates  by  suffer- 
ance. 

2  Bl.  Com.  140. 

20.  What  is  an  estate  for  years? 

An  estate  for  years  is  a  contract  for  the  possession  of  lands 
or  tenements  for  some  determined  period;  and  it  takes  place 
where  a  man  letteth  them  to  another  for  the  term  of  a  certain 
number  of  years,  agreed  upon  between  the  lessor  and  the 
lessee,  and  the  lessee  enters  thereon. 
2  Bl.  Com.  140. 

Zl.   Will  an  estate  for  125  years  be  a  freehold? 

If,  moreover,  a  gift  be  made  for  a  term  of  years,  though 
of  exceeding  length — longer  than  the  life  of  man — neverthe- 
less this  will  not  give  the  donee  a  freehold,  since  a  term 
of  years  is  fixed  and  ascertained,  and  the  limit  of  life  is  un- 
certain, and  because,  although  nothing  is  more  certain  than 
death,  nothing  is  more  uncertain  than  the  time  of  death. 
Bracken,  27. 

22.   What  is  a  tenancy  at  ivill? 

Tenant  at  will  is,  where  lands  or  tenements  are  let  by 
one  man  to  another,  to  have  and  to  hold  to  him  at  the  will 
of  the  lessor,  by  force  of  which  lease  the  lessee  is  in  posses- 
sion. In  this  case  the  lessee  is  called  tenant  at  will,  because 
he  hath  no  certain  or  sure  estate,  for  the  lessor  may  put  him 
out  at  what  time  it  pleaseth  him.  Yet  if  the  lessee  soweth 
the  land,  and  the  lessor,  after  it  is  sowne  and  before  the  come 
is  ripe,  put  him  out,  yet  the  lessee  shall  have  free  entry,  egresse 
and  regresse  to  cut  and  carrie  away  the  corne  because  he  knew 
not  at  what  time  the  lessor  would  enter  upon  him. 
Lit.  Sec.  68. 
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23.  What  is  a  tenancy  from  year  to  year? 

A  tenancy  from  year  to  year  is  where  tenements  are  ex- 
pressly or  impliedly  desired  by  the  landlord  to  the  tenant  to 
hold  from  year  to  year,  so  long  as  the  parties  shall  respectively 
please. 

2  Bl.  Com.  147. 

24.  What  is  an  estate  at  sufferance? 

An  estate  at  sufferance  is  where  one  comes  into  possession 
of  land  by  lawful  title  but  keeps  it  afterwards  without  any 
title  at  all.  As  if  a  man  takes  a  lease  for  a  year,  and  after  a 
year  is  expired  continues  to  hold  the  premises  without  any 
fresh  leave  from  the  owner  of  the  estate. 
2  Bl.  Com.  150. 

25.  What  is  a  qualified^  base  or  determinable  fee? 

A  qualified,  base,  or  determinable  fee  is  an  interest  which 
may  continue  forever,  but  the  estate  is  liable  to  be  determined 
without  the  aid  of  a  conveyance,  by  some  act  or  event,  cir- 
cumscribing its  continuance  or  extent.  ...  A  limitation  to  a 
man  and  his  heirs  so  long  as  A  shall  have  heirs  of  his  body; 
or  till  the  marriage  of  B ;  or  so  long  as  St.  Paul's  church  shall 
stand,  or  a  tree  shall  stand,  are  a  few  of  the  many  instances 
given  in  the  books  in  which  the  estate  will  descend  to  the 
heirs,  but  continue  no  longer  than  the  period  mentioned  in  the 
respective  limitations,  or  when  the  qualification  annexed  to  it 
is  at  an  end. 

4  Kent.  Com.  9. 

26.  What  are  remainders  and  reversions? 

Estates  .  .  .  may  either  be  in  possession,  or  in  expectancy; 
and  of  expectancies  there  are  two  sorts;  one  created  by  the 
act  of  the  parties,  called  a  remainder;  the  other  by  act  of  law, 
and  called  a  reversion. 
2  Bl.  Com.   163. 
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27.  What  is  the  difference  between  a  vested  and  a  contin- 
gent future  estate? 

A  future  estate  is  either  vested  or  contingent.  It  is  vested 
when  there  is  a  person  in  being  who  would  have  an  immediate 
right  to  the  possession  of  the  property,  on  the  determination 
of  all  the  intermediate  or  precedent  estates.  It  is  contingent 
while  the  person  to  whom  or  the  event  on  which  it  is  limited 
to  take  effect  remains  uncertain. 

N.  Y.  Real  Prop.  Law,  Sec.  30. 

28.  When  is  a  remainder  vested? 

A  remainder  was  vested  when  it  stood  ready  throughout  its 
continuance  to  take  effect  in  possession  whenever  and  however 
the  proceeding  estate  of  freehold  determined, 

Thompson,  Stevens  v.  Van  Brocklin,  129  N.  E.  68  (111.) 

29.  When  is  a  remainder  contingent? 

A  remainder  was  contingent  when  it  was  limited  to  take 
effect  upon  an  event  which  might  happen  either  before  or 
at  the  time  of  or  after  the  termination  of  the  particular  estate 
of  freehold. 

Thompson,  Stevens  v.  Van  Brocklin,  129  N.  E.  68  (111.) 

30.  Would  the  cof?imon  law  permit  any  gap  in  title? 

Under  the  feudal  land  law,  future  interests,  after  a  par- 
ticular estate  of  freehold  which  left  a  gap  between  the  ter- 
mination of  the  freehold  and  the  taking  effect  in  possession  of 
the  future  interest,  were  invalid.  This  was  principally  because 
such  a  gap  would  leave  no  one  in  actual  seizin  of  the  land  and 
therefore  no  one  to  perform  the  feudal  duties. 

Thompson,  Stevens  v.  Van  Brocklin,  129  N.  E.  68  (111.) 

31.  What  is  a  reversion? 

Reversions — Where  a  freeholder  grants  away  some  estate 
smaller  than  that  which  he  had  himself,  he  has,  in  the  meta- 
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phorical  language  of  the  law  an  interest  left  in  him,  which, 
though  not  immediate  an  interest  or  present  possession  or  en- 
joyment, will  become  such  so  soon  as  the  smaller  preceding 
interest  has  expired. 

Digby,  Hist.  Real.  Prop.,  ch.  V.  sec.  3(1) 

32.  What  is  a  remainder? 

An  estate,  then,  in  remainder  may  be  defined  to  be  an  estate 
limited  to  take  effect  and  be  enjoyed  after  another  estate  is 
determined.  As  if  a  man  is  seized  in  fee  simple  granteth  lands 
to  A  for  twenty  years  and,  after  the  determination  of  the  said 
term,  then  to  B  and  his  heirs  forever,  here  A  is  tenant  for 
years,  remainder  to  B  in  fee. 
2  Bl.  Com.  163. 

33.  What  is  a  limitation  in  an  estate?  What  is  a  condition? 

A  limitation  doth  always  determine  the  estate  without  entry 
or  claim,  and  so  doth  a  condition. 
Shep.  Touchstone,  120. 

34.  What  is  a  conditional  limitation? 

A  conditional  limitation  is  therefore  of  a  mixed  nature  par- 
taking both  of  a  condition  and  of  a  limitation;  of  a  condition 
because  it  defeats  an  estate  previously  limited,  and  of  a  limi- 
tation because  upon  the  happening  of  the  contingency  the 
estate  passes  to  the  person  having  the  next  expectant  interest 
without  entry  or  claim. 

Bigelow,  Church  v.  Grant,  3  Gray  142. 

35.  Does  the  law  restrict  conditions? 

While,  however,  great  liberty  is  allowed  in  the  creation  of 
conditions,  there  are,  nevertheless,  some  conditions,  and  re- 
strictions which  the  law  prohibits  as  being  contrary  to  public 
policy  or  as  being  repugnant  to  the  estate  granted. 
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It  may  be  stated  that  a  condition  in  general  restraint  of  mar- 
riage is  bad  as  against  public  policy  and  is  incapable  of  en- 
forcement. 

Conditions  in  general  restraint  of  alienation  are  void,  both 
as  contrary  to  the  policy  of  law  in  this  country,  and  as  re- 
pugnant to  the  estate  granted. 

1  Shars.  &  B.  Lead.  Cas.   128. 

36.  Can  an  assignee  take  advantage  of  a  condition? 

The  right  to  take  advantage  of  a  condition  cannot  be  con- 
veyed so  as  to  give  the  assignee  a  right  to  enforce  it,  but  the 
conveyance  will  be  so  far  effective  that  it  will  destroy  the 
right  of  the  grantor  to  enforce  it,  thus  practically  destroying 
the  condition. 

1  Shars.  &  B.  Lead.  Cas.  14L 

37 .  What  is  an  executory  devise? 

An  executory  devise  of  lands  is  such  a  disposition  of  them 
by  will  that  thereby  no  estate  vests  at  the  death  of  the  devisor, 
but  only  on  some  future  contingency.  It  differs  from  a  re- 
mainder in  three  very  material  points:  1.  That  it  needs  not 
any  particular  estate  to  support  it.  2.  That  by  it  a  fee  simple 
or  other  less  estate  may  be  limited  after  a  fee  simple.  3.  That 
by  this  means  a  remainder  may  be  limited  of  a  chattel  interest 
after  a  particular  estate  for  life  created  in  the  same. 

2  Bl.  Com.  172. 

38.  Does  the  law  favor  an  executory  devise  or  a  contingent 
remainder  where  it  can  he  construed  as  a  vested  remainder? 

It  is  a  settled  rule  of  law  that  a  gift  shall  not  be  deemed  to 
be  an  executory  devise  if  it  is  capable  of  taking  effect  as  a 
remainder  and  it  is  equally  well  settled,  that  no  remainder  will 
be  construed  to  be  contingent  which  may  consistently  with  the 
intention  be  deemed  vested. 

Hoar,  Blanchard  v.  Blanchard,  1  Allen  223. 


PROPERTY  167 

39.  What  is  a  shifting  use?  What  is  a  springing  use? 

A  shifting  use  is  where  a  use  has  been  properly  created  and 
then  upon  the  happening  of  some  specific  event  the  interest 
first  created  passes  away  from  the  person  enjoying  it  and 
vests,  partially  or  wholly  in  some  other  person. 

Springing  uses  differ  from  shifting  uses  merely  in  the  fact 
of  their  arising  by  virtue  of  the  mode  of  their  creation  as  new 
uses,  and  not  operating  by  way  of  shifting  of  a  use  already 
created  from  one  person  to  another. 

Digby,  Hist.  Real  Prop.,  ch.  VII,  sec.  2. 

40.  How  does  a  joint  tenancy  dijfer  from  a  tenancy  by  the 
entirety? 

In  joint  tenancy,  either  of  the  owners  may  at  his  pleasure, 
dispose  of  his  share  and  convey  it  to  a  stranger,  who  will  hold 
undivided,  and  in  common  with  the  other  owner.  Not  so  with 
husband  and  wife  (in  tenancy  by  the  entirety).  Neither  of 
them  can  separately  or  without  the  assent  of  the  other  dis- 
pose of  or  convey  away  any  part. 

Ewing,  Hardenbergh  v.  Hardenbergh,  10  N.  J.  Law  42. 

41.  What  are  the  unities  of  a  joint  tenancy? 

The  properties  of  a  joint  estate  are  derived  from  its  unity, 
which  is  fourfold;  the  unity  of  interest,  the  unity  of  title,  the 
unity  of  time,  and  the  unity  of  possession ;  or,  in  other  words, 
joint  tenants  have  one  and  the  same  interest,  accruing  by  one 
and  the  same  conveyance,  commencing  at  one  and  the  same 
time  and  held  by  one  and  the  same  undivided  possession. 
2  Bl.  Com.  179. 

42.  What  are  tenants  in  co7nmon? 

Tenants  in  common  are  such  as  hold  by  several  and  distinct 
titles,  but  by  unity  of  possession;  because  none  knoweth  his 
own  severalty,  and  therefore  they  all  occupy  promiscuously. 
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This  tenancy  therefore  happens  where  there  is  a  unity  of  pos- 
session merely,  but  perhaps  an  entire  disunion  of  interest,  of 
title,  and  time. 

2  Bl.  Com.  191. 

43.  Hozu  can  estates  in  common  be  terminated^ 

Estates  in  common  can  only  be  dissolved  two  ways:  1.  By 
uniting  all  the  titles  and  interests  in  one  tenant,  by  purchase 
or  otherwise;  which  brings  the  whole  to  one  severalty.  2.  By 
making  partition  between  the  several  tenants  in  common, 
which  gives  them  all  respective  severalty.  For  indeed  tenancies 
in  common  differ  in  nothing  from  soles  estates  but  merely  in 
the  blending  and  unity  of  possession. 
2  Bl.  Com.  194. 

44.  How  may  a  tenancy  by  the  entirety  be  created? 

The  same  words  of  conveyance,  which  make  two  other  per- 
sons joint  tenants,  will  make  husband  and  wife  tenants  of  the 
entirety. 

Ewing,  Hardenberger  v.  Hardenberger,  10  N.  J.  L.  421. 

45.  What  are  the  conditions  of  a  tenancy  by  the  entirety? 

The  husband  has  the  entire  use  and  the  wife  the  entire  use, 
for  there  are  no  moieties  between  husband  and  wife. 
Montague,  Plowd.  58. 

46.  Can  a  tenancy  by  the  entirety  be  severed  by  act  of  either 
party?  Can  a  petition  of  the  estate  be  forced? 

Hence  it  is  termed  a  tenancy  by  entireties.  The  husband  can- 
not forfeit  or  alien  so  as  to  sever  the  tenancy.  .  .  .  Neither 
can  sever  the  jointure,  but  the  whole  must  accrue  to  the  sur- 
vivor. As  the  husband  and  wife  cannot  sue  each  other,  they 
are  not  compellable  to  make  partition. 
2  Bl.  Com.  182m. 
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47.  What  is  meant  by  purchase  of  an  estate? 

Purchase  is  called  the  possession  of  lands  or  tenements  that 
a  man  hath  by  his  deed  or  agreement,  into  which  possession  he 
cometh  not  by  title  of  descent  from  any  of  his  ancestors,  or 
of  his  cousins  but  by  his  own  deed. 
Lt.  Sec.  12. 

48.  What  is  meant  by  escheat? 

The  law  of  escheats  is  founded  upon  this  simple  principle 
that  the  blood  of  the  person  last  seized  in  fee  simple  is,  by 
some  means  or  other,  utterly  extinct  and  gone ;  and,  since  none 
can  inherit  his  estate  but  such  as  are  of  his  blood  and  con- 
sanguinity, it  follows  as  a  regular  consequence,  that  when 
such  blood  is  extinct,  the  inheritance  itself  must  fail ;  the  land 
must  become  what  the  feudal  writers  denominate  faudum 
apertum;  and  must  result  back  again  to  the  lord  of  the  fee, 
by  whom  or  by  whose  estate  he  hath  it  was  given. 
2  BI.  Com.  244. 

49.  Are  the  English  rules  of  descent  followed  in  the  United 
States? 

The  English  law  of  descents  is  governed  by  a  number  of 
rules,  or  canons  of  inheritance  which  have  been  established  for 
ages,  and  have  regulated  the  transmission  of  the  estate  from 
the  ancestor  to  the  heir  in  so  clear  and  decided  a  manner  as  to 
preclude  all  uncertainty  as  to  the  course  which  the  descent 
is  to  take.  But,  in  these  United  States  the  English  common  law 
of  descent,  in  its  most  essential  features  has  been  universally 
rejected,  and  each  State  has  established  a  law  of  descent  for 
itself. 

4  Kent  Com.  374. 

50.  What  are  the  Canons  of  Descent  of  the  English  law? 

1.  Inheritance  shall  lineally  descend  to  the  issue  of  the 
person  who  last  died  actually  seized  in  infinitum,  but  shall 
never  lineally  ascend. 
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2.  The  male  issue  shall  be  admitted  before  the  female. 

3.  Where  there  are  two  or  more  males  in  equal  degree,  the 
eldest  only  shall  inherit,  but  the  females  all  together. 

4.  The  lineal  descendants,  in  infinitum,  or  any  person  de- 
ceased shall  represent  their  ancestor,  that  is,  shall  stand  in  the 
same  place  as  the  person  himself  would  have  done  had  he  been 
living. 

5.  On  failure  of  lineal  descendants,  or  issue,  of  the  person 
last  seized,  the  inheritance  shall  descend  to  his  collateral  rela- 
tions being  of  the  blood  of  the  first  purchaser;  subject  to  the 
three  preceding  rules. 

6.  The  collateral  heir  of  the  person  last  seized  must  be  his 
next  collateral  kinsman  of  the  whole  blood. 

7.  In  collateral  inheritances  the  male  stocks  shall  be  pre- 
ferred to  the  female  (that  is,  kindred  derived  from  the  blood 
of  the  male  ancestors,  however  remote,  shall  be  admitted  be- 
fore those  from  the  blood  of  the  female  however  near)  ;  unless 
where  the  lands  have,  in  fact,  descended  from  a  female. 

4  Gray  Prop.  9. 

51.  What  is  the  Rule  against  Perpetuities? 

A  common  form  of  the  statement  of  the  rule  against  per- 
petuities is  that  executory  limitations  or  interests  are  void 
unless  they  take  affect  ex  necessitate  and  in  all  possible  con- 
tingencies within  a  period  not  exceeding  twenty-one  years  after 
the  termination  of  a  life  or  lives  in  being  at  the  creation  of 

them. 

Rugg,  Eastman  Marble  Co.  v.  Vt.  Marble  Co.,  236  Mass. 
138. 

52.  What  is  disseizin? 

A  disseizin  is  when  one  enters  intending  to  usurp  possession 
and  to  oust  another  of  his  freehold. 

To  constitute  an  actual  ouster  of  him  who  was  seized,  the 
disseizor  must  have  the  actual  exclusive  occupation  of  the 
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land,  claiming  to  hold  it  against  him  who  was  seized,  or  he 
must  actually  turn  him  out  of  possession. 

Parsons,  Kennebec  Purchase  v.  Springer,  4  Mass.  416. 

53.  Is  adverse  possession  necessary  to  disseizin? 

The  doctrine  of  the  common  law  on  this  subject  (disseizin) 
seems  to  be  plain  and  well  settled.  A  possession  must  be  ad- 
verse to  the  true  owner,  in  order  to  constitute  a  disseizin.  The 
possessor  must  claim  to  hold  and  improve  the  land  for  his  own 
use,  and  exclusive  of  others. 

Mellen,  Kennebec  Purchase  v.  Laborce  et  al.,  2  Greenl.  275. 

54.  What  must  characterize  the  possession  of  the  disseizor? 

An  open,  notorious,  exclusive  and  adverse  possession  for 
twenty  years  would  operate  to  convey  a  complete  title  to  the 
plaintiff,  as  much  so  as  any  written  conveyance.  And  such 
title  is  not  only  an  interest  in  the  land,  but  it  is  one  of  the 
highest  character,  the  absolute  dominion  over  it;  and  the  ap- 
propriate mode  of  conveying  it  is  by  deed. 

Wells,  School  District,  et  al.,  v.  Benson,  31  Me.  381. 

55.  If  a  person  enter  under  a  color  of  title  and  hold  the 
estate  for  the  period  required  by  law  will  he  acquire  the  estate 
by  disseizin? 

The  general  rule  that  where  a  party  having  color  of  title 
enters  into  the  land  conveyed,  he  is  presumed  to  enter  accord- 
ing to  his  title  and  thereby  gains  a  constructive  possession  of 
the  whole  land  embraced  in  his  deed,  seems  to  be  settled  by 
the  current  authorities. 

And  such  entry  may  operate  as  a  disseizin  of  the  whole 
tract;  and  the  possession  under  it,  continued  for  the  term  of 
twenty  years,  may  be  deemed  an  adverse  possession,  which 
will  bar  the  entry  of  the  owner  after  that  lapse  of  time. 
Parker,  Bailey  v.  Carleton,  12  N.  H.  9. 
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56.  Will  the  adverse  possession  held  by  one  party  he  added 
to  that  held  by  another  to  make  up  the  period? 

The  general  rules  of  law  respecting  successive  disseizins  are 
well  settled.  To  make  a  disseizin  effectual  to  give  title  under  it 
to  a  second  disseizor,  it  must  appear  that  the  latter  holds  the 
estate  under  the  first  disseizor,  so  that  the  disseizin  estate 
of  one  may  be  connected  with  that  of  the  other.  Sepa- 
rate successive  disseizins  do  not  aid  one  another,  where  several 
persons  successively  enter  on  land  as  disseizors,  without  any 
conveyance  from  one  to  another,  or  any  privity  of  estate  be- 
tween them,  other  than  that  derived  from  the  mere  possession 
of  the  estate;  their  several  conservative  possessions  cannot  be 
tacked,  so  as  to  make  a  continuity  of  disseizin,  of  sufficient 
length  of  time  to  bar  the  true  owners  of  their  right  of  entry. 
To  sustain  separate  successive  disseizins  as  constituting  a  con- 
tinuous possession,  and  conferring  a  title  upon  the  last  dis- 
seizor, there  must  have  been  a  privity  of  estate  between  the 
several  successive  disseizors. 

Sawyer  v.  Kendall,  10  Cush.  241. 

57.  What  relationship  must  exist  between  different  dis- 
seizors? 

To  create  such  privity,  there  must  have  existed,  as  between 
the  different  disseizors,  in  regard  to  the  estate  of  which  a  title 
by  disseizin  is  claimed,  some  such  relation  as  that  of  ancestor 
and  heir,  grantor  and  grantee,  or  devisor  and  devisee.  In  such 
cases  the  title  acquired  by  disseizin  passes  by  descent,  deed,  or 
devise.  But  if  there  is  no  such  privity,  upon  the  determination 
of  the  possession  of  each  disseizor,  the  seizin  of  the  true  owner 
revives  and  is  revested,  and  a  new  distinct  disseizin  is  made 
by  each  successive  disseizor. 

Bigelow,  Sawyer  v.  Kendall,  10  Cush.  241. 
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58.  Where  the  possession  is  interrupted  ivill  the  time  held 
by  one  disseizor  be  tacked  to  that  of  another? 

It  is  equally  clear  that  where  adverse  possession  in  several 
persons  successively  is  necessary  to  complete  the  term  of  limi- 
tation, they  must  show  an  unbroken  transmission  of  the  pos- 
session from  one  to  the  other,  during  a  sufficient  number  of 
years  to  satisfy  the  Statute  of  Limitations. 

Cowen,  Simpson  v.  Downing,  23  Wend.  (N.  Y.)  316. 

59.  Will  the  land  revert  when  one  disseizor  abandons  it? 

Where  possession  of  land  has  been  held  for  the  statutory 
period  by  successive  disseizors  or  trespassors,  the  defense  of 
the  statute  is  not  made  and  if  the  possession  has  not  been  con- 
tinuous, because  where  a  disseizor  in  fact  abandons  his  pos- 
session and  leaves  the  land  vacant,  the  seizin  of  the  true  owner 
reverts ;  there  is  a  new  departure  from  that  time,  and  the  owner 
can  rely  on  his  new  seizin  by  reverter  as  the  ground  of  an 
action  within  the  statutory  period. 

Loring,  Wishart  v.  McKnight,  178  Mass.  356. 

60.  Is  the  doctrine  of  presuming  a  right  by  possession  for  a 
period  regulated  by  statute  the  same  as  the  doctrine  of  title 
by  prescription? 

The  modern  doctrine  of  presuming  a  right,  by  grant  or 
otherwise,  to  easements  and  incorporeal  hereditaments  after 
twenty  years  of  uninterrupted  adverse  enjoyment,  exerts  a 
much  wider  influence  in  quieting  possession,  than  the  old  doc- 
trine of  title  by  prescription,  which  depended  on  immemorial 
usage.  The  period  of  twenty  years  has  been  adopted  by  the 
courts  in  analogy  to  the  statute  limiting  an  entry  into  lands; 
but  as  the  statute  does  not  apply  to  incorporeal  rights,  the 
adverse  user  is  not  regarded  as  a  legal  bar,  but;  only  a  ground 
for  presuming  a  right,  either  by  grant  or  in  some  other  form. 

To  authorize  the  presumption,  the  enjoyment  of  the  ease- 
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ment  must  not  only  be  uninterrupted  for  the  period  of  twenty 
years,  but  it  must  be  adverse,  not  by  leave  or  favor,  but  under 
a  claim  or  assertion  of  right;  and  it  must  be  with  the  knowl- 
edge and  acquiescence  of  the  owner. 

Bronson,  Parker  v.  Foote,  19  Wend.  309. 

61.  What  is  alluvion?  What  is  dereliction? 

As  to  lands  gained  from  the  seas,  either  by  alluvion,  by 
the  washing  up  of  sand  and  earth,  so  as  in  time  to  make  terra 
firma,  or  by  dereliction,  as  when  the  sea  shrinks  back  below 
the  usual  watermark ;  in  these  cases  the  land  is  held  to  be,  that 
if  this  gain  be  by  little  and  little,  by  small  and  imperceptible 
degrees,  it  shall  go  to  the  owner  of  the  land  adjoining. 

2  Bl.  Com.  262. 

62.  "Explain  what  consideration  is  paid  to  the  right  of  alien- 
ation? 

But  the  right  of  alienation  is  an  inherent  and  inseparable 
quality  of  an  estate  in  fee  simple.  In  a  devise  of  land  in  fee 
simple,  therefore,  a  condition  against  all  alienation  is  void 
because  repugnant  to  the  estate  devised.  And  on  principle,  and 
according  to  the  weight  of  authority,  a  restriction,  whether  by 
way  of  condition  or  of  devise  over,  not  forbidding  alienation 
to  particular  persons  or  for  particular  purposes  only,  but 
against  any  and  all  alienation  whatever  during  a  limited  time, 
of  an  estate  in  fee,  is  likewise  void,  as  repugnant  to  the  estate 
devised  to  the  first  taker,  by  depriving  him  during  that  time 
of  the  inherent  power  of  alienation. 

Gray,  Potter  v.  Couch,  141  U.  S.  296. 

63.  What  is  necessary  to  alienate  land? 

The  formalities  which  shall  be  deemed  indispensable  to  the 
valid  conveyance  of  land  are  prescribed  and  regulated  by 
statute.  A  deed  duly  signed,  sealed  and  delivered  is  sufficient, 
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as  between  the  original  parties,  to  transfer  the  whole  title  of 
the  grantor  to  the  grantee,  though  the  instrument  of  convey- 
ance may  not  have  been  acknowledged  or  recorded.  The  title 
passes  by  the  deed,  and  not  by  the  registration.  No  seizin  re- 
mains in  the  grantor,  and  he  has  literally  nothing  in  the  prem- 
ises which  he  can  claim  for  himself,  transmit  to  his  heir  at 
law,  or  convey  to  any  other  person.  But  when  the  effect  of  the 
deed  upon  the  rights  of  third  persons,  such  as  creditors  or  bona 
fide  purchasers,  is  to  be  considered,  the  law  requires  something 
more,  namely,  either  actual  notice,  or  the  further  formality  of 
registration,  which  is  constructive  notice. 
Ames,  Earle  v.  Fiske,  103  Mass.  491. 

64.  When  does  a  deed  take  effect? 

A  deed  takes  effect  only  from  its  delivery;  and  there  can  be 
no  delivery  without  acceptance,  either  express  or  implied. 
They  are  necessary,  simultaneous  and  correlative  acts.  As  there 
can  be  no  delivery  without  acceptance,  a  deed  cannot  be  de- 
livered where  there  is  no  person  to  receive  it.  And  it  must  be 
delivered  as  the  deed  of  the  grantor,  and  not  to  any  other 
intent. 

Storrs,  Merrills  v.  Swift,  18  Conn.  257. 

65.  What  is  an  escrow?' 

A  deed  may  be  delivered  in  escrow  to  a  person  other  than 
the  grantee,  to  be  delivered  to  the  grantee  upon  the  death  of 
the  grantor,  and  such  a  delivery  will  be  sufficient  to  convey 
the  title,  but  there  must  be  an  actual  delivery  and  a  loss  of 
dominion  and  control  by  the  grantor  over  the  instrument. 
Dunn,  Selby  v.  Smith,  134  N.  E.  109  (111.) 

66.  What  is  necessary  to  constitute  a  valid  delivery? 

It  is  requisite,  in  every  well  made  deed,  that  there  be  a  de- 
livery of  it.  This  delivery  must  be  either  actual,  by  doing 
something  and  saying  nothing,  or  else  verbal,  by  saying  some- 
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thing  and  doing  nothing ;  or  it  may  be  by  both ;  but  by  one  or 
both  of  these  it  must  be  made;  for,  otherwise,  though  it  be 
never  so  well  sealed  and  written,  yet  is  the  deed  of  no  force. 
It  may  be  delivered  to  the  party  himself,  to  whom  it  is  made, 
or  to  any  other  person,  by  sufficient  authority  from  him  or  it 
may  be  delivered  to  a  stranger,  for,  and  in  behalf,  and  to  the 
use  of  him  whom  it  is  made,  without  authority;  but  if  it  be 
delivered  to  a  stranger,  without  any  such  declaration,  unless 
it  be  delivered  as  an  escrow,  it  seems  that  it  is  not  a  sufficient 
delivery. 

Spencer,  Jackson  v.  Phepps,  12  Johns.  (N.  Y.)  418. 


67.   What  is  the  force  and  effect  of  an  unrecorded  deed? 

It  may  not  be  very  logical  to  say  that,  after  a  man  has  liter- 
ally parted  with  all  his  right  and  estate  in  a  lot  of  land,  there 
still  remains  in  his  hands  an  attachable  and  transferable  in- 
terest in  it,  of  exactly  the  same  extent  and  value  as  if  he  had 
made  no  conveyance  whatever.  But,  for  the  protection  of 
bona  fide  creditors  and  purchasers,  the  rule  has  been  estab- 
lished that  although  an  unrecorded  deed  is  binding  upon  the 
grantor,  his  heirs  and  devisees,  and  also  upon  all  persons  hav- 
ing actual  notice  of  it,  it  is  not  valid  and  effectual  as  against 
any  other  persons.  As  to  all  such  other  persons  the  unrecorded 
deed  is  a  mere  nullity.  So  far  as  they  are  concerned,  it  is  no 
conveyance  or  transfer  which  the  statute  recognizes  as  bind- 
ing on  them,  or  as  having  any  capacity  adversely  to  affect  their 
rights  as  purchasers  or  attaching  creditors.  As  to  them,  the 
person  who  appears  of  record  to  be  the  owner  is  to  be  taken 
as  the  true  and  actual  owner,  and  his  apparent  seizin  is  not 
divested  or  affected  by  any  unknown  and  unrecorded  deed 
that  he  may  have  made. 

Ames,  Earle  v.  Fiske,  103  Mass.  491. 
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68.  What  is  the  difference  between  a  reservation  and  an 
exception  ? 

A  reservation  has  sometimes  the  force  of  a  saving  or  excep- 
tion. Co.  Lit.  143.  Exception  is  always  a  part  of  the  thing 
granted,  and  of  a  thing  in  being;  and  a  reservation  is  of  a  thing 
not  in  being,  but  is  newly  created  out  of  the  lands  and  tene- 
ments demised  though  exception  and  reservation  have  been 
used  promiscuously.  Co.  Lit.  47a.  And  it  is  well  settled,  that 
in  giving  construction  to  instruments  in  writing,  the  intention 
of  the  parties  is  to  be  effectuated,  and  if  a  deed  cannot  affect 
the  design  of  them  in  one  mode  known  to  the  law,  their  pur- 
pose may  be  accomplished  in  another,  provided  no  rule  of  law 
is  violated.  Hence,  the  distinction  between  an  exception  and  a 
reservation  is  so  obscure  in  many  cases,  that  it  has  not  been 
observed;  but  that  which  in  terms  is  a  reservation  in  a  deed 
is  often  construed  to  be  a  good  exception,  in  order  that  the 
object  designed  to  be  secured  may  not  be  lost. 

Tenney,  Winthrop  v.  Fairbanks,  41  Me.  307. 

69.  What  is  the  effect  of  an  exception  in  a  deed? 

The  operation  of  an  exception  in  a  deed  is  to  retain  in  the 
grantor  some  portion  of  the  former  estate,  which  by  the  excep- 
tion is  taken  out  of  or  excluded  from  the  grant;  and  whatever 
is  thus  excluded  remains  in  him  as  of  his  former  right  or  title, 
because  it  is  not  granted.  A  reservation  or  implied  grant  vests 
in  the  grantor  in  the  deed  some  new  right  or  interest  not  before 
existing  in  him. 

Morton,  Ashcroft  v.  Eastern  RR.  Co.,  126  Mass.  196. 

70.  What  are  the  covenants  in  a  "warranty  deed? 

The  covenants  of  seizin  and  right  to  convey  are  to  all  prac- 
tical purposes  synonymous  covenants;  the  same  fact,  viz.,  the 
seizin  in  fact  of  the  grantor,  claiming  the  right  to  the  prem- 
ises, will  authorize  both  covenants,  and  the  want  of  it  is  a 
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breach  of  both.  But  upon  these  covenants  no  action  can  be 
maintained  in  the  name  of  an  assignee  or  subsequent  pur- 
chaser; for  if  broken  at  all,  they  are  necessarily  broken  at  the 
moment  of  the  execution  of  the  deed;  and  not  running  with 
the  land,  they  do  not  pass  by  a  subsequent  conveyance  of  the 
land.  The  covenant  of  warranty,  on  the  other  hand,  is  a  cov- 
enant running  with  the  land,  and  may  be  made  available  to  a 
subsequent  purchaser,  however  remote,  if  the  conveyances  are 
taken  with  proper  words  to  pass  the  covenant.  But  to  support 
an  action  by  an  assignee,  on  the  covenant  of  warranty,  it  is 
necessary  that  the  warrantor  should  have  been  seized  of  the 
land;  for,  by  a  conveyance  without  such  seizin,  the  grantee 
acquires  no  estate,  and  has  no  power  to  transfer  to  a  subse- 
quent purchaser  the  covenants  in  his  deed ;  because  as  no  estate 
passes,  there  is  no  land  to  which  the  covenants  can  attach. 
Dewey,  Slater  v.  Rawson,  1  Met.  450. 

71.  When  can  an  action  he  brought  to  enforce  a  warranty? 

The  last  assignee  can  never  maintain  an  action  on  the  cov- 
enant of  warranty  till  he  has  been  evicted.  Though  the  title 
may  be  defective;  though  his  warrantor  may  be  in  doubtful 
circumstances:  yet  he  can  bring  no  action  on  the  covenant 
till  he  is  actually  evicted;  for  till  then  there  has  been  no  breach 
of  the  covenant,  no  damage  sustained. 
Swift.  Booth  V.  Starr,  1  Conn.  244. 

72.  What  is  the  effect  of  a  quitclaim  deed? 

A  quitclaim  deed  only  purports  to  release  and  quitclaim 
whatever  interest  the  grantor  may  then  have  in  the  premises. 
If  he  have  none  in  esse  at  its  delivery,  nothing  passes;  and  not 
having  covenanted  to  be  answerable  for  the  soundness  of  the 
title  conveyed,  should  the  grantor  afterwards  acquire  a  valid 
estate  in  the  premises,  he  could  not  be  chargeable  with  bad 
faith  in  attempting  to  enforce  it. 

Wright,  Sparrow  v.  Kingman,  1  Const.  (N.  Y.)  242. 
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73.  What  is  a  covenant  running  with,  land? 

A  covenant  real  is  annexed  to  some  estate  in  land;  it  runs 
with  the  land,  and  binds  not  only  heirs  and  executors  but 
assignees.  Every  assignee  may,  for  a  breach  of  such  covenant, 
maintain  an  action  against  all  or  any  of  the  prior  warrantors, 
till  he  has  obtained  satisfaction. 

Swift,  Booth  V.  Starr,  1  Conn.  244. 

74.  What  is  necessary  to  establish  an  easement? 

The  case  falls  within  the  well  recognized  general  rule  that 
where  an  easement  is  not  set  out  in  the  instrument  under 
which  the  party  claiming  the  privilege  holds  title,  it  must  be 
shown  to  be  actually  in  existence  and  connected  with  the  estate 
conveyed  in  order  to  pass  as  appurtenant  by  implication. 

Braley,  Haverhill  Savings  Bank  v.  Griffin,  184  Mass.  419. 

75.  What  is  the  object  of  registering  a  deed? 

The  sole  or  at  least  the  main  object  of  the  registration  of 
deeds  was  to  give  constructive  notice  of  such  conveyance  to 
purchasers  and  creditors,  having  a  purpose  to  acquire  title  to 
an  estate  by  conveyance  or  attachment. 
Lawrence  v.  Stratton,  6  Cush.  163. 

76.  What  is  the  effect  of  constructive  notice  given  by  regis- 
tration of  a  deed? 

A  recorded  deed  is  an  instance  of  constructive  notice.  It  is 
of  no  consequence  whether  the  second  purchaser  has  actual 
notice  of  the  prior  deed  or  not.  He  is  bound  to  take,  and  is 
presumed  to  have  the  requisite  notice.  So,  too,  notice  to  an 
agent  is  constructive  notice  to  the  principal ;  and  it  would  not 
in  the  least  avail  the  latter  to  show  that  the  agent  had 
neglected  to  communicate  the  fact.  In  such  cases,  the  law  im- 
putes notice  to  the  party  whether  he  has  it  or  not.  Legal  or 
implied  notice,  therefore,  is  the  same  as  constructive  notice, 
and  cannot  be  controverted  by  proof. 

Seldon,  Williamson  v.  Brown,  IS  N.  Y.  354. 
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77.  Does  the  sending  of  the  deed  to  the  registry  constitute 
a  delivery? 

That  the  mere  sending  of  the  deed  to  the  registry  for  record 
is  not  a  delivery  is  well  settled;  even  although  the  grantor 
intended  it  to  take  effect;  for  an  acceptance  by  the  grantee, 
express  or  implied,  is  necessary. 

Bellows,  Derry  Bank  v.  Webster,  44  N.  H.  254. 

78.  How  are  titles  usually  searched? 

The  laws  not  only  provide  that  deeds  must  be  recorded,  but 
they  also  prescribe  the  method  in  which  the  records  shall  be 
kept  and  indexes  prepared  for  public  inspection  and  examina- 
tion. There  are  indexes  of  grantors  and  grantees,  so  that,  in 
searching  a  title,  the  examiner  is  obliged  to  run  down  the  list 
of  grantors,  or  run  backward  through  the  list  of  grantees.  If  he 
can  start  with  an  owner  who  is  known  to  have  a  good  title 
...  he  is  obliged  to  run  through  the  index  of  grantors  until 
he  finds  a  conveyance  by  the  owner  of  the  land  in  question. 
After  such  conveyance,  the  former  owner  becomes  a  stranger 
to  the  title,  and  the  examiner  must  follow  down  the  name  of 
the  new  owner  to  see  if  he  has  conveyed  the  land,  and  so  on. 
Morton,  Morse  v.  Curtis,  140  Mass.  112. 

79.  What  is  the  effect  of  a  deed  which  is  not  correctly  re- 
corded? 

In  other  States  there  exists  a  most  perplexing  conflict  of 
authority  respecting  the  question  of  whether  the  grantee  in  an 
instrument,  or  a  subsequent  purchaser,  shall  suffer  for  the 
mistake  or  omission  of  the  recorder  in  registering  it,  or  neglect- 
ing to  register  it.  By  some  courts  it  is  considered,  that  where 
the  party  has  duly  deposited  his  deed  with  the  proper  officer 
for  record,  he  has  performed  his  whole  duty,  and  consequently 
the  subsequent  mistake  or  neglect  of  the  recorder  will  not 
affect  him  or  invalidate  his  title. 
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In  the  case  last  cited  (Beverly  v.  Ellis,  1  Rand.  106)  the 
court  went  so  far  as  to  hold,  that  where  a  deed  is  filed  for 
record,  it  is  in  contemplation  of  law  recorded,  though  it  should, 
in  consequence  of  being  stolen,  never  be  entered  upon  the 
record.  But  the  current  of  authority  is  otherwise,  holding  it  to 
be  the  duty  of  the  party  filing  the  instrument,  as  between  him 
and  a  subsequent  bona  fide  purchaser,  to  see  that  all  of  the 
prerequisites  of  a  valid  and  complete  registration  are  complied 

with. 

Dillon,  Barney  v.  McCarthy,   15   Iowa   510. 

80.  What  is  the  effect  of  a  sale  of  land  which  is  recorded 
with  a  fraudulent  intention? 

After  registration  of  a  voluntary  deed  for  land  a  subsequent 
purchaser  for  value  can  not  claim  to  be  an  innocent  purchaser 
without  notice.  But,  if  the  voluntary  conveyance  was  in- 
tended to  defraud  a  subsequent  purchaser,  the  notice  by  regis- 
tration will  not  affect  his  right  to  attack  the  voluntary  con- 
veyance for  actual  fraud.  It  follows,  that  a  voluntary  convey- 
ance, made  with  the  intent  to  defraud  a  subsequent  purchaser 
for  value,  is  void,  as  against  him,  with  or  without  registration, 
and  with  or  without  notice. 

Laird  v.  Scott,  5  Heish  347. 

81.  What  is  the  basic  ^principle  of  the  Torrens  Registration 
System  ? 

The  basic  principle  of  the  system  is  the  registration  of  the 
title  to  the  land,  instead  of  registering,  as  under  the  old 
system,  the  evidence  of  such  title. 

Application  of  Beckel,  134  N.  E.  76. 

82.  What  is  the  purpose  of  the  Torrens  System  of  regis- 
tration ? 

It  is  to  establish  a  method  by  which  the  title  to  a  particular 
piece  of  land  will  be  always  ascertainable  by  reference  to  a 
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certificate  issued  by  a  government  official,  made  by  law  con- 
clusive in  that  regard. 

3  Tiffany  on  Real  Property  (2d  ed.)  2273. 


83.  What  is  estoppel  by  deed? 

When  a  grantor  conveys,  without  title  but  with  covenant 
of  warranty,  he  will  be  concluded  and  an  after  acquired  estate 
will  pass  to  the  grantee,  not  because  the  party  conveying  had 
a  title  at  the  time  of  the  execution  of  his  deed,  or  that  the  law 
will  presume  such  an  absurdity,  but  by  way  of  avoiding  cir- 
cuity of  action.  An  equitable  estoppel  will  be  interposed.  The 
grantor  has  solemnly  convenanted  that  he  had  title  at  the  date 
of  his  conveyance,  and  has  agreed  to  warrant  and  defend  it; 
the  law  will  not  permit  the  grantee  to  be  evicted,  and  put  to 
his  action  against  the  grantor  on  the  covenant;  or  in  other 
words,  it  will,  in  an  action  by  the  latter  to  recover  the  pos- 
session of  the  premises,  estop  him  "from  impeaching  a  title  to 
the  soundness  of  which  he  must  answer  on  his  warranty." 
Wright,  Sparrow  v.  Kingman,  1  Const.  (N.  Y.)   242. 

84.  When  does  the  estate  pass  from  the  grantor  to  the 
grantee  in  a  case  of  estoppel  by  deed? 

The  general  principle  to  be  deduced  from  all  the  authorities 
is,  that  an  instrumxcnt,  which  legally  creates  an  estoppel  to  a 
party  undertaking  to  convey  real  estate,  he  having  nothing  in 
the  estate  at  the  time  of  the  conveyance,  but  acquiring  a  title 
afterwards  by  descent  or  purchase,  does  in  fact  pass  an  interest 
and  a  title  from  the  moment  such  estate  comes  to  the  grantor. 
Somes  V.  Skinner,  3  Pick.  52. 

85.  What  is  meant  by  a  covenant  running  ivith  the  land? 

When  a  covenant  is  said  to  run  with  the  land,  it  is  obvi- 
ously implied  that  he  who  holds  the  land,  whether  by  descent 
from  the  covenantor  or  by  his  express  assignment,  shall  be 
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bound  by  the  covenant.  The  heir  may  be  charged  as  an 
assignee,  for  he  is  an  assignee  in  law,  and  so  an  executor  may 
be  charged  as  the  assignee  of  the  testator. 

To  create  a  covenant  which  will  run  with  the  land,  it  is 
necessary  that  there  should  be  a  privity  of  estate  between  the 
covenantor  and  covenantee. 

Wilde,  Morse  v.  Aldrich,  19  Pick.  449. 

86.  What  is  essential  to  a  covenant  running  with  land? 

A  covenant  is  said  "to  run  with  land"  when  the  liability  to 
perform  it  on  the  one  hand,  or  the  right  to  enforce  it,  on  the 
other,  passes  to  the  vendee,  or  other  assignee  of  the  land.  Such 
covenant  must  relate  to,  or,  as  is  more  commonly  said,  "touch 
and  concern  the  land,"  and  not  as  merely  collateral  to  it, 
in  order  that  the  assignee  of  the  land  may  be  charged  with 
their  benefit  or  burden.  They  are  often  called  real  contracts, 
because  they  are  annexed  or  adhere  to  the  realty  as  part  and 
parcel  of  it,  and  "pass  from  hand  to  hand  with  the  interest 
in  the  realty  they  are  annexed  to."  1  Addison  Contr.,  sec.  430. 
And  no  doubt  seems  to  exist  as  to  the  rules  that  covenants  may 
run  with  incorporeal,  as  well  as  with  corporeal  hereditaments, 
as  in  the  case  of  tithes  and  rent-charges,  which  savor  of  the 
realty,  because  they  are  carved  out  of  and  charged  on  it. 

Somerville,  Gilmer  v.  Mobile  and  Montgomery  Ry.  Co.,  79 
Ala.  569. 

87.  How  can  a  covenant  running  with  the  land  be  distin- 
guished from  a  personal  contract? 

It  is  impossible  to  lay  down  any  fixed  rule  by  which  to  dis- 
tinguish in  all  cases  real  covenants,  which  run  with  land,  and 
are  binding  as  such  on  heirs,  devisees,  and  assignees,  from 
those  which  are  merely  personal,  and  are  binding  only  on  the 
covenantor  and  his  principal  representatives.  The  subject  is 
one  full  of  intricate  learning,  and  the  decisions  of  the  courts 
touching  it  are  greatly  conflicting,  and  far  from  satisfactory. 
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Among  those,  however,  which  have  been  decided  to  follow 
the  realty  into  the  hands  of  an  assignee,  are  covenants  and 
warranty  and  for  quiet  enjoyment,  covenants  by  tenants  to 
pay  rent,  repair,  maintain  fences,  reside  on  the  premises, 
or  cultivate  the  demised  lands  in  a  particular  manner;  not  to 
carry  on  a  particular  trade  on  the  premises  leased  or  purchased ; 
not  to  build  on  adjacent  premises,  and  many  others  of  an  ana- 
logous character.  Among  those  adjudged  to  be  personal,  and 
not  therefore  to  touch  or  concern  the  land,  are  covenants  made 
by  owners  of  land  between  whom  and  the  covenantee  there  is 
no  privity  of  title  or  estate ;  a  covenant  not  to  hire  persons  of  a 
certain  description  to  work  in  a  mill  ...  or  to  buy  all  beer 
used  by  him  from  his  lessors  or  from  his  successors  in  trade. 

Somerville,  Gilmer  v.  Mobile  &  Montgomery  Ry.  Co.,  79 
Ala.  569. 

88.  How  does  a  covenant  running  with  the  land  operate? 

A  covenant  is  said  to  run  with  the  land,  when  either  the 
liability  to  perform  it  or  the  right  to  take  advantage  of  it 
passes  to  the  assignee  of  the  land.  The  liability  to  perform,  and 
the  right  to  take  advantage  of  this  covenant,  both  pass  to  the 
heir  or  assignee  of  the  land,  to  which  the  covenant  is  attached. 
This  covenant  can  by  no  means  be  considered  as  merely  per- 
sonal, or  collateral,  and  detached  from  the  land.  There  was  a 
privity  of  estate  between  the  covenanting  parties  in  the  land 
to  which  the  covenant  was  annexed.  The  covenant  is  in  terms 
between  the  parties  and  their  representative  heirs  and  assigns; 
it  has  direct  and  immediate  reference  to  the  land;  it  relates 
to  the  mode  of  occupying  and  enjoying  the  land;  it  is  bene- 
ficial to  the  owner  as  owner,  and  to  no  other  person;  it  is  in 
truth  inherent  in  and  attached  to  the  land  and  necessarily 
goes  with  the  land  into  the  hands  of  the  heir  or  assignee. 

Fletcher,  Savage  v.  Mason,  3  Cush.  500. 
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89.  Do  covenants  generally  run  with  the  lots  sold  at  a  real 
estate  subdivision? 

It  is  undoubtedly  true,  and  has  often  been  decided,  that 
where  a  tract  of  land  is  subdivided  into  lots,  and  those  lots 
are  conveyed  to  separate  purchasers,  and  to  give  to  each  pur- 
chaser the  benefit  of  a  general  plan  of  building  or  occupation, 
so  that  each  shall  have  attached  to  his  own  lot  a  right  in  the 
nature  of  an  easement  or  incorporeal  hereditament  in  the  lots 
of  the  others,  a  right  is  thereby  acquired  by  each  grantee  which 
he  may  enforce  against  any  other  grantee. 

Ames,  Shapp  v.  Ropes,  110  Mass.  381. 

90.  In  ivhat  classes  of  cases  will  equity  relieve  against  the 
enforcement  of  a  covenant? 

The  class  of  cases  in  which  equity  has  given  relief  embraces 
those  involving  restrictive  covenants,  entered  into  with  the 
original  owner,  or  owners,  of  a  tract,  in  pursuance  of  a  general 
plan  for  the  development  and  improvement  of  the  property, 
by  laying  it  out  in  streets,  avenues  and  lots,  adopting  some 
uniform  or  settled  building  scheme,  regulating  the  number, 
location,  size  or  style  of  houses,  or  the  uses  to  which  the  build- 
ing or  property  may  be  put. 

The  action  is  held  not  to  be  maintainable  between  pur- 
chasers not  parties  to  the  original  covenants,  in  cases  in 
which — 

( 1 )  It  does  not  appear  that  the  covenant  was  entered  into 
to  carry  out  some  general  scheme  or  plan  for  the  improvement 
or  development  of  the  property  which  the  act  of  the  defendant 
disregards  in  some  particular. 

(2)  It  does  not  appear  that  the  covenant  was  entered  into 
for  the  benefit  of  the  land  of  which  the  complainant  has  be- 
come the  owner. 

(3)  It  appears  that  the  covenant  was  not  entered  into  for 
the  benefit  of  subsequent  purchasers;  but  only  for  the  benefit 
of  the  original  covenantee  and  his  next  of  kin. 
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(4)  It  appears  that  the  covenant  has  not  entered  into  the 
consideration  of  the  complainant's  purchase. 

(5)  It  appears  that  the  original  plan  has  been  abandoned 
without  dissent,  or  the  character  of  the  neighborhood  has  so 
changed  as  to  defeat  the  purpose  of  the  covenant,  and  to  thus 
render  its  enforcement  unreasonable. 

Green,  De  Gray  v.  Monmouth  Beach  Club  House  Co.,  SO 
N.  J.  Eq.  329. 

91.  Must  a  person  have  bought  property  with  knowledge  of 
a  covenant  running  with  the  land  in  order  for  it  to  he  enforce' 
able? 

The  law,  deducible  from  these  principles  and  the  authorities 
...  is  that  where  there  is  a  general  scheme  or  plan,  adopted 
and  made  public  by  the  owner  of  a  tract,  for  the  development 
and  improvement  of  the  property,  by  which  it  is  divided  into 
streets,  avenues  and  lots,  and  contemplating  a  restriction  as 
to  the  uses  to  which  buildings  or  lots  may  be  put,  to  be  secured 
by  a  covenant  embodying  the  restrictions,  to  be  inserted  in  each 
deed  to  a  purchaser;  and  it  appears,  by  writing  or  by  the  cir- 
cumstances that  such  covenants  are  intended  for  the  benefit  of 
all  the  lands,  and  that  each  purchaser  is  to  be  subject  to  and 
to  have  the  benefit  thereof;  and  the  covenants  are  actually 
inserted  in  all  deeds  for  lots  sold  in  pursuance  of  the  plan; 
one  purchaser  and  his  assigns  may  enforce  the  covenant  against 
any  other  purchaser  and  his  assigns,  if  he  has  bought  with 
knowledge  of  the  scheme  and  the  covenant  has  been  part  of 
the  subject  matter  of  the  purchase. 

Green,  De  Gray  v.  Monmouth  Beach  Club  House  Co.,  50 
N.  J.  Eq.  329. 

92.  Can  the  grantee  in  fee  hold  adversely  to  his  grantor? 

Although  a  tenant  cannot  question  the  right  of  his  land- 
lord, a  grantee  in  fee  may  hold  adversely  to  the  grantor,  and 
there  can  be  no  good  reason  why  he  should  not  be  at  liberty 
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to  deny  that  the  grantor  had  any  title.  There  is  no  estoppel 
where  the  occupant  is  not  under  obligation,  express  or  implied, 
that  he  will  at  some  time  or  in  some  event,  surrender  the  pos- 
session. The  grantee  in  fee  is  under  no  such  obligation.  He 
does  not  receive  the  possession  under  any  contract,  express 
or  implied,  that  he  will  ever  give  it  up.  He  takes  the  land  to 
hold  for  himself  and  to  dispose  of  it  at  his  pleasure.  He  owes 
no  faith  or  allegiance  to  the  grantor,  and  he  does  him  no  wrong 
when  he  treats  him  as  an  utter  stranger  to  the  title. 
Bronson,  Osterhout  v.  Shoemaker,  3  Hill  518. 

93.  What  is  the  nature  of  a  doiver  right? 

A  woman's  inchoate  right  of  dower  is  a  right  of  a  very 
peculiar  nature.  It  is  a  right  of  which  nothing  but  her  death 
or  voluntary  act  can  deprive  her,  and  so  it  is  something  more 
than  a  mere  possibility.  Ordinary  Statutes  of  Limitation  do 
not  run  against  it,  so  that  adverse  possession  as  against  her 
husband  will  not  deprive  her  of  it.  And  although  she  cannot 
convey  or  alienate  it,  except  by  joining  in  a  deed  with  her 
husband  to  release  it,  and  cannot  protect  it  from  waster,  and  it 
is  not  liable  to  be  taken  by  legal  process,  yet  her  husband  can- 
not bar  or  encumber  it. 

Hoar,  Davis  v.  Wetherill,  13  Allen  60. 

94.  In  what  hinds  of  estate  is  there  a  doiver  right? 

To  entitle  a  widow  to  dower,  the  husband  must  have  been 
seized  either  in  fact  or  in  law,  of  an  estate  of  inheritance  in 
the  land  at  some  time  during  coverture.  This  rule  is  inflexible. 
When,  therefore,  the  husband  had,  previous  to  his  death, 
simply  a  reversion  in  fee,  or  a  vested  remainder  expectant  upon 
an  estate  for  life,  the  widow  cannot  be  endowed. 
Sheldon,  Durando  v.  Durando,  23  N.  Y.  331. 

95.  What  is  a  dower  right? 

The  settled  theory  of  the  law  as  to  the  nature  of  an  in- 
choate right  of  dower  is  that  it  is  not  an  estate  or  interest  in 
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land  at  all,  but  is  a  contingent  claim  arising  not  out  of  con- 
tract, but  as  an  institution  of  law,  constituting  a  mere  chose  in 
action  incapable  of  transfer  by  grant  or  conveyance,  but  sus- 
ceptible only  during  its  inchoate  state  of  extinguishment.  By 
force  of  the  statute  this  is  effected  by  the  act  of  the  wife 
joining  with  her  husband  in  the  execution  of  a  deed  of  the 
land.  Such  deed,  so  far  as  the  wife  is  concerned,  operates  as  a 
release  or  satisfaction  of  the  interest  and  not  as  a  conveyance, 
and  removes  an  encumbrance  instead  of  transferring  an  in- 
terest. 

Ruger,  Wilthaus  v.  Schack,  105  N.  Y.  332. 

96.  How  can  an  easement  be  created? 

It  is  very  clear  that  a  grantor,  by  equivocal  words,  may  con- 
vey one  estate  by  definite  description,  and  create  and  annex 
thereto  an  easement  in  his  own  other  land.  This  may  also  be 
done  by  necessary  or  reasonable  implication,  if  the  intent  so  to 
do  can  be  inferred.  Thus,  if  one  grants  an  estate,  with  all  the 
privileges  and  appurtenances,  and  there  be  a  right  of  way 
over  a  third  person's  estate,  that  right  of  way  passes.  Indeed, 
such  right  of  way  passes  as  incident,  though  "appurtenances" 
are  not  expressed.  But  if  there  be  no  such  right  of  way,  which 
may  be  legally  and  technically  "appurtenant"  but  the  grantor 
has  commonly  used  a  way  thereto  over  his  other  land,  in  order 
to  give  effect  to  the  manifest  intent  it  may  be  construed  to  pass 
a  right  over  such  land,  not  as  an  appurtenance  before  existing, 
but  as  an  easement  created  by  the  deed  itself,  and  annexed 
to  the  estate  granted. 

Shaw,  Atkins  v.  Bordman,  2  Met.  457. 

97.  Can  an  easement  he  gained  or  lost  by  years  of  use  or 
disuse? 

According  to  the  present  rule  of  law  a  man  may  acquire  a 
right  of  way,  or  a  right  of  common  (except,  indeed,  common 
appendant)  upon  the  land  of  another,  by  enjoyment.  After 
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twenty  years'  adverse  enjoyment  the  law  presumes  a  grant 
made  before  the  use  commenced,  by  some  person  who  had 
power  to  grant.  But  if  the  party  who  has  acquired  the  right 
by  grant  ceases  for  a  long  period  of  time  to  make  use  of  the 
privilege  so  granted  to  him,  it  may  then  be  presumed  that  he 
has  released  the  right.  It  is  said,  however,  that  as  he  can  only 
acquire  the  right  by  twenty  years'  enjoyment,  it  ought  not  to 
be  lost  without  disuse  for  the  same  period;  and  that  as  enjoy- 
ment for  such  a  length  of  time  is  necessary  to  found  a  pre- 
sumption of  a  grant,  there  must  be  a  similar  nonuser,  to  raise 
a  presumption  of  a  release. 

Litdedale,  Moore  v.  Rawson,  3  B.  &  C.  332. 

98.  Is  there  a  presumption  of  a  grant  of  an  easement  in  any 
case? 

The  conveyance  of  land  to  which  there  is  no  reasonable  or 
useful  access  except  over  other  adjoining  land  of  the  grantor, 
or  land  of  a  stranger,  is  sufficient  to  raise  the  presumption  that 
a  way  over  the  grantor's  land  is  intended  by  the  parties  to 
pass  as  a  necessary  incident  of  the  land  granted.  It  is  reason- 
able to  suppose  that  the  grantee  bought  the  land  for  some  use- 
ful purpose,  and  if  he  cannot  enjoy  the  beneficial  use  of  it 
except  by  means  of  a  way  over  the  adjoining  land  of  the 
grantor,  it  is  but  reasonable  and  just  to  find  that  he  acquired 
such  a  way.  The  same  reasoning  applies  when  a  grantor  re- 
tains land  which  he  cannot  use  without  crossing  the  land  con- 
veyed. A  way  of  necessity  is  reserved  to  him  in  the  grantee's 
land. 

Stanley,  Whittier  v.  Winkley,  62  N.  H.  338. 

99    Hozu  will  an  easement  he  extinguished? 

It  is  a  rule  of  law,  that  an  easement,  whether  acquired  by 
known  grant  or  by  prescription,  may  be  extinguished,  re- 
nounced or  modified,  by  a  parol  license  granted  by  the  owner 
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of  the  dominant  tenement,  and  executed  by  the  owner  of  the 
servient  tenement. 

Metcalf,  Morse  v.  Copeland,  2  Gray  302. 

100.  What  is  a  license? 

A  dispensation  or  license  properly  passeth  no  interest,  nor 
alters  or  transfers  property  in  anything,  but  only  makes  an 
action  lawful  which  without  it  had  been  unlawful.  As  a  license 
to  go  beyond  the  seas,  to  hunt  in  a  man's  park,  to  come  into 
his  house,  are  only  actions  which,  without  license,  had  been 
wrongful.  But  a  license  to  hunt  in  a  man's  park  and  carry 
away  the  deer  killed  to  his  own  use;  to  cut  down  a  tree  in  a 
man's  ground,  and  to  carry  it  away  the  next  day  after  to  his 
own  use, — are  licenses  as  to  the  acts  of  hunting  and  cutting 
down  the  tree;  but  as  to  the  carrying  away  of  the  deer  and 
tree  cut  down,  they  are  grants.  So,  to  license  a  man  to  eat  my 
meat,  or  to  fire  the  wood  in  my  chimney  to  warm  him  by,  as 
to  the  actions  of  eating,  firing  my  wood,  and  warming  him, 
they  are  licenses,  but  it  is  consequent  necessarily  to  those 
actions  that  my  property  may  be  destroyed  in  the  meat  eaten, 
and  in  the  wood  burnt.  So  as  in  some  cases,  by  consequent, 
and  not  directly,  and  as  its  effect,  a  dispensation  or  license 
may  destroy  and  alter  property. 

Vaughan,  Thomas  v.  Sorrell,  Vaughan  351. 

101.  What  is  the  liability  of  the  landlord  for  injuries  re- 
ceived by  a  tenant  through  defective  or  dangerous  condition 
of  the  interior  of  the  premises? 

The  defendant  as  landlord  cannot  be  held  liable  unless  he 
has  undertaken  to  make  repairs  and  has  made  them  negli- 
gently. ( 1 )  If  he  does  this  by  virtue  of  some  contract  with  the 
tenant,  whereby  during  the  tenancy  either  repairs  or  changes 
are  made  in  the  demised  premises,  the  right  of  recovery  is  not 
limited  to  the  tenant  personally  but  includes  all  persons  who 
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within  the  contemplation  of  the  parties  were  to  use  the  prem- 
ises under  the  hiring.  (2)  But  if  the  landlord  does  this  gratui- 
tously, he  is  liable  only  to  the  tenant  or  person  with  whom  he 
makes  the  gratuitous  undertaking.  In  the  first  class  of  cases, 
that  is  to  say,  where  the  landlord  makes  repairs  under  con- 
tract, he  is  liable  for  ordinary  negligence.  In  the  second  class 
of  cases,  that  is  to  say,  where  the  landlord  makes  repairs 
gratuitously,  he  is  liable  only  for  gross  negligence.  By  way  of 
precaution  it  may  be  added  that,  if  the  landlord  does  an  act 
of  gratuitous  repair  which  creates  a  situation  inherently  dan- 
gerous, such  as  the  presence  of  explosives  without  notice  and 
such  like  conditions,  there  may  be  liability. 

Rugg,  Bergeron  v.  Forest,  233  Mass.  392,  398. 

102.  Who  is  liable  for  injuries  to  a  person  caused  by  de- 
fective condition  of  premises^  the  landlord  or  the  tenant? 

By  common  law,  the  occupier  and  not  the  landlord  is  bound, 
as  between  himself  and  the  public,  so  far  to  keep  the  buildings 
in  repair  that  they  may  be  safe  for  the  public.  If,  indeed,  there 
is  an  express  agreement  between  landlord  and  tenant,  that  the 
former  shall  keep  the  premises  in  repair,  .  .  .  the  party  in- 
jured by  the  defect  and  want  of  repair,  may  have  his  action 
in  the  first  instance,  against  the  landlord. 

Shaw,  Lowell  v.  Spaulding,  4  Cush  (Mass.)  277. 
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EQUITY 

7.   What  is  meant  by  equity?" 

By  juridical  equity  is  meant  a  systematic  appeal  for  relief 
from  a  cramped  administration  of  defective  laws  to  the  disci- 
plined conscience  of  a  competent  magistrate,  applying  to  the 
special  circumstances  of  defined  and  limited  classes  of  civil 
cases  the  principles  of  natural  justice,  controlled  in  a  measure 
as  well  by  considerations  of  public  policy  as  by  established 
precedent  and  by  positive  provisions  of  law. 
Phelps,  Phelps  Jud.  Eq.  192. 

2.  Does  equity  look  to  the  form  or  to  the  substance  of  a 
transaction  ? 

Equity  looks  through  forms  to  the  substance  of  a  transac- 
tion, and  will  not  permit  the  rights  of  parties  to  be  sacrificed 
to  the  mere  letter,  but  will  look  to  the  spirit  of  the  transaction 
to  discover  the  truth.  Courts  of  equity  will  not  be  misled  by 
mere  devices  nor  baffled  by  mere  forms,  but  they  will  disre- 
gard names  and  penetrate  disguises  of  form  to  discover  the 
substance  of  an  act  or  transaction. 

Thompson,  Knights  v.  Knights,  133  N.  E.  377  (111.) 

3.  Where  a  person  has  a  plain^  adequate  remedy  at  law  can 
he  also  have  a  remedy  in  equity? 

Most  of  the  leading  authorities  were  carefully  examined 
on  the  occasion,  and  the  court  came  to  the  following  conclu- 
sion, which  appears  to  be  correct:  That  whenever  a  court  of 
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law  in  such  a  case  is  competent  to  take  cognizance  of  a  right 
and  has  power  to  proceed  to  a  judgment  which  affords  a  plain, 
adequate,  and  complete  remedy  without  the  aid  of  a  court  of 
equity,  the  plaintiff  must  in  general  proceed  at  law,  because 
the  defendant,  under  such  circumstances,  has  a  right  to  a  trial 
by  jury. 

Clifford,  Insurance  Co.  v.  Bailey,  13  Wallace  616. 

4.  What  is  the  jurisdiction  of  equity? 

Authorities  to  show  that  equity  will  interfere  to  restrain 
irreparable  mischief,  or  to  suppress  oppressive  and  intermin- 
able litigation,  or  to  prevent  multiplicity  of  suits,  is  unneces- 
sary, as  that  proposition  is  universally  admitted. 

Jurisdiction  may  also  be  exercised  by  courts  of  equity  to 
rescind  written  instruments  in  cases  where  they  have  been  pro- 
cured by  false  representations  or  by  fraudulent  suppression  of 
the  truth,  if  it  appear  that  the  rescission  of  the  same  is  essential 
to  protect  the  opposite  party  from  pecuniary  injury.  Equity 
will  rescind  or  enjoin  such  instruments  where  they  operate 
as  a  cloud  upon  the  title  of  the  opposite  party,  or  where  the 
instruments  are  of  a  character  that  the  vice  in  the  conception 
of  the  same  would  be  unavailing  as  a  defense  by  the  injured 
party  if  the  instrument  were  transferred  into  the  hands  of  an 
innocent  holder.  Title-deeds  fraudulently  procured  may  under 
such  circumstances  be  decreed  to  be  cancelled  or  reformed, 
as  the  case  may  be,  and  bills  of  exchange  or  promissory  notes 
may  be  enjoined  and  practically  diverted  of  their  negotiable 
quality. 

Clifford,  Insurance  Co.  v.  Bailey,  13  Wallace  616. 

5.  Why  does  not  a  court  of  equity  proceed  in  cases  where  a 
party  has  a  plain^  adequate  remedy  at  law? 

As  a  general  rule,  whenever  a  court  of  law  is  competent  to 
take  cognizance  of  a  right,  and  has  power  to  proceed  to  a 
judgment  which  affords  a  plain,  adequate  and  complete  rem- 
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edy,  a  court  of  equity  will  not  assume  jurisdiction,  because 
the  defendant  has  a  constitutional  right  to  a  trial  by  jury. 
De  Courcy,  Maguire  v.  Keough,  238  Mass.  98. 

6.  Will  a  court  of  equity  proceed  against  one  of  several 
defendants  or  respondents  as  so  often  called  in  equity? 

Courts  of  equity  require  that  all  the  parties  concerned  in 
interest  shall  be  brought  before  them,  that  the  matter  in  con- 
troversy may  be  finally  settled.  This  equitable  rule,  however, 
is  framed  by  the  court  itself,  and  is  subject  to  its  discretion. 
Marshall,  Elmendorf  v.  Taylor,  10  Wheat.  152. 

7.  Where  must  an  action  be  brought  against  a  defendant 
in  equity? 

Where  the  defendant  in  the  action  is  liable  to  the  plaintiff 
either  in  consequence  of  contract,  or  as  a  trustee,  or  as  the 
holder  of  a  legal  title  acquired  by  any  species  of  mala  fides 
practised  on  the  plaintiff,  the  principles  of  equity  give  a  court 
jurisdiction  wherever  the  person  may  be  found;  and  the  cir- 
cumstances that  a  question  of  title  may  be  involved  in  the 
inquiry  and  may  even  constitute  the  essential  point  on  which 
the  case  depends,  does  not  seem  sufficient  to  arrest  jurisdiction. 
Marshall,  Massie  v.  Watts,  6  Cranch  148. 

8.  How  does  equity  act  against  a  person? 

The  conscience  of  the  party  was  bound  by  this  agreement, 
and  being  within  the  jurisdiction  of  this  court  which  acts  in 
personam,  the  court  may  properly  decree  it  as  an  agreement,  if 
a  foundation  for  it. 

Harwicke,  Wm.  Penn  v.  Lord  Baltimore,  1  Ves.  Sr.  444. 

9.  How  is  service  obtained  in  equity? 

Such  a  decree,  being  in  personam  merely,  can  only  be  sup- 
ported against  a  person  who  is  not  a  citizen  or  resident  of  the 
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State  in  which  it  is  rendered,  by  actual  service  upon  him  with- 
in its  jurisdiction;  and  constructive  service  by  publication  in  a 
newspaper  is  not  sufficient. 

Hart  V.  Sansom  and  Another,  110  U.  S.  151. 

10.  Are  the  principles  of  equity  as  u>ell  established  as  those 
of  laiv? 

The  doctrines  of  this  court  ought  to  be  as  well  settled,  and 
made  as  uniform  almost  as  those  of  the  common  law,  laying 
down  fixed  principles,  but  taking  care  that  they  are  to  be 
applied  according  to  the  circumstances  of  each  case. 

Elden,  Gee  v.  Pritchard,  2  Swanston  402. 

11.  What  is  the  doctrine  of  laches? 

The  doctrine  of  laches  in  courts  of  equity  is  not  an  arbitrary 
or  a  technical  doctrine.  Where  it  would  be  practically  unjust 
to  give  a  remedy,  either  because  the  party  has,  by  his  conduct, 
done  that  which  might  fairly  be  regarded  as  equivalent  to  a 
waiver  of  it,  or  where,  by  his  conduct  and  neglect,  he  has, 
perhaps,  not  waiving  that  remedy,  yet  put  the  other  party  in  a 
situation  in  which  it  would  not  be  reasonable  to  place  him  if 
the  remedy  were  afterward  to  be  asserted,  in  either  of  these 
cases  lapse  of  time  is  most  material.  But  in  every  case,  if  an 
agreement  against  relief  which  otherwise  would  be  just  is 
founded  upon  mere  delay,  that  delay,  of  course,  not  amounting 
to  a  bar  by  any  statute  of  limitations,  the  validity  of  that  de- 
fense must  be  tried  upon  principles  substantially  equitable. 
The  circumstances  always  important  in  such  cases,  are  the 
length  of  delay,  and  the  nature  of  the  acts  done  during  the 
interval  which  might  affect  either  party,  and  cause  a  balance 
of  justice  or  injustice  in  taking  one  course  or  the  other. 

Petroleum  Co.  v.  Hurd,  L.  R.  5  P.  C.  221. 
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12.  When  does  laches  commence  to  run? 

A  person  cannot  be  deprived  of  his  remedy  in  equity  on  the 
ground  of  laches  unless  it  appears  that  he  had  knowledge  of 
his  rights.  As  one  cannot  acquiesce  in  the  performance  of  an 
act  of  which  he  is  ignorant,  so  one  cannot  be  said  to  neglect 
the  prosecution  of  a  remedy  when  he  has  no  knowledge  that 
his  rights  have  been  invaded,  excepting,  always  that  his  want 
of  knowledge  is  not  the  result  of  his  own  culpable  negligence. 
Green,  Hall  v.  Otterson,  52  N.  J.  Eq.  522. 

13.  Is  laches  similar  to  the  Statute  of  Limitations? 

The  statute  of  limitations  is  not  applicable  in  equity  as  at 
law. 

The  plaintiff  is  held  to  diligence  in  action  after  the  discov- 
ery of  the  facts,  but  there  cannot  be  laches  so  long  as  there 
is  no  knowledge  of  the  wrong  and  no  failure  to  avail  oneself  of 
reasonable  opportunities  to  ascertain  the  facts. 

Rugg,  O'Brien  v.  O'Brine,  238  Mass.  403,  411. 

14.  Is  there  any  legislative  action  to  bar  a  case  in  equity  by 
lapse  of  time? 

The  Court  of  Equity  has  no  legislative  authority,  it  could 
not  properly  define  the  time  of  bar  by  a  positive  rule,  but  that 
as  often  as  Parliament  had  limited  the  time  of  actions  and 
remedies  to  a  certain  period  in  legal  proceedings  the  Court  of 
Chancery  adopted  that  rule  and  applied  it  to  similar  cases  in 
equity. 

Camden,  Smith  v.  Clay,  Ambl.  645,  3  Bro.  Ch.  Cas.  629. 

15.  What  are  the  Maxims  of  'Equity? 

The  following  maxims  of  equity  are  so  generally  recognized 
in  equity  that  no  authority  is  cited: 
Equity  acts  in  personam. 
Equity  imputes  an  intent  to  fulfil  an  obligation. 
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Equity  looks  on  that  as  done  which  ought  to  be  done. 
Equity  looks  to  the  intent  rather  than  to  the  form. 
He  who  comes  into  equity  must  come  with  clean  hands. 
He  who  seeks  equity  must  do  equity. 

Where  there  are  equal  equities,  the  first  in  order  shall  pre- 
vail. 

Where  there  is  equal  equity  the  law  must  prevail. 

Equality  is  equity. 

Equity  aids  the  vigilant  not  the  indolent. 

Equity  follows  the  law. 

Equity  will  not  suffer  a  wrong  to  be  without  a  remedy. 

16.  Why  are  contracts  pertaining  to  the  purchase  of  per- 
sonal property  as  enforceable  in  equity  as  those  pertaining  to 
the  purchase  of  real  estate? 

The  general  rule  that  contracts  as  to  the  purchase  of  per- 
sonal property  are  not  specifically  enforced,  as  are  those  which 
relate  to  real  estate,  does  not  rest  on  ground  of  any  distinction 
between  the  two  classes  of  property  other  than  that  which 
arises  from  their  character. 

Contracts  which  relate  to  real  property  can  necessarily  be 
satisfied  only  by  a  conveyance  of  the  particular  estate  or  parcel 
contracted  for,  while  those  which  relate  to  personal  property 
are  often  fully  satisfied  by  damages  which  enable  the  party 
injured  to  obtain  elsewhere  in  the  market  property  precisely 
similar  to  that  which  he  had  agreed  to  purchase. 
Devens,  Adams  v.  Messenger,  147  Mass.  185. 

17.  In  what  cases  will  specific  performance  of  a  contract  re- 
lating to  personal  property  be  enforced? 

Where  articles  of  personal  property  are  also  peculiar  and 
individual  in  their  character,  or  have  an  especial  value  on  ac- 
count of  the  associations  connected  with  them,  as  pictures^ 
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curiosities,  family  furniture,  or  heirlooms,  specific  performance 
of  a  contract  in  relation  to  them  will  be  decreed. 
Devens,  Adams  v.  Messenger,  147  Mass,  185. 

18.  Will  a  court  of  equity  enforce  specifically  a  contract  re- 
quiring  personal  skill? 

It  is  said  that  the  court  will  not  enforce  a  contract  for  per- 
sonal service  when  such  services  require  the  exercise  of  pecu- 
liar skill,  intellectual  ability,  and  judgment,  and  therefore 
that  the  defendant  cannot  be  ordered  to  make  and  deliver  the 
goods  contracted  for.  But  the  principle  on  which  it  is  held 
that  a  court  of  equity  cannot  decree  one  to  perform  a  personal 
service  involving  peculiar  talent  or  skill,  because  it  cannot 
so  mold  its  order  and  so  supervise  the  individual  executing  it 
that  it  can  determine  whether  he  has  honestly  obeyed  it  or 
not,  has  no  application  here. 

Devens,  Adams  v.  Messenger,  147  Mass.  185. 

19.  Is  a  contract  prohibiting  the  doing  of  a  certain  act  re' 
quiring  personal  skill  enforceable  in  any  manner  by  a  court  of 
equity? 

It  is  true,  that  I  have  not  the  means  of  compelling  her  to 
sing,  but  she  has  no  cause  of  complaint,  if  I  compel  her  to 
abstain  from  the  commission  of  an  act  which  she  has  bound 
herself  not  to  do  and  thus  possibly  cause  her  to  fulfil  her  en- 
gagement. .  .  .  The  effect  too  of  the  injunction,  in  restrain- 
ing J.  Wagner  from  singing  elsewhere  may,  in  the  event  of  an 
action  being  brought  against  her  by  the  plaintiff,  prevent  any 
such  amount  of  vindictive  damages  being  given  against  her  as 
a  jury  might  probably  be  inclined  to  give  if  she  had  carried 
her  talents  and  exercised  them  at  the  rival  theater;  the  in- 
junction may  also  as  I  have  said,  tend  to  the  fulfilment  of 
her  engagement,  though,  in  continuing  the  injunction,  I  dis- 
claim doing  indirectly  what  I  cannot  do  directly. 
Lumley  v.  Wagner,  1  De  G.  M.  &  G.  604. 
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20.  What  is  the  effect  of  part  performance  of  a  contract  in 

equity? 

Courts  of  equity  exercise  their  jurisdiction,  in  decreeing 
specific  performance  of  verbal  agreements,  where  there  has 
been  part  performance,  for  the  purpose  of  preventing  the  great 
injustice  which  would  arise  from  permitting  a  party  to  escape 
from  engagements  he  has  entered  into,  upon  the  ground  of  the 
Statute  of  Frauds  after  the  other  party  to  the  contract  has, 
upon  the  faith  of  such  engagement,  expended  his  money  or 
otherwise  acted  in  execution  of  the  agreement.  Under  such 
circumstances,  the  court  will  struggle  to  prevent  such  injus- 
tice from  being  effected. 

Mundy  v.  Jolliffe  and  another,  S  Mylne  &  Craig  167. 

21.  What  are  some  of  the  characteristics  of  the  jurisdiction 
of  equity  in  cases  of  specific  performance? 

The  jurisdiction  of  equity  in  the  execution  of  the  specific 
performance  of  contracts  accordingly  is  eminently  discre- 
tionary; it  will  not  enforce  a  contract  where  doing  so  would 
be  productive  of  peculiar  hardship  on  one  party  to  it.  Neither 
will  equity  enforce  a  contract,  where  though  the  court  con- 
siders the  title  good,  yet  considers  it  sufficiently  doubtful  that 
it  might  reasonably  give  rise  to  litigation  hereafter  between 
the  purchaser  and  persons  not  bound  by  the  decree  of  the  court 
in  the  suit  for  specific  performance. 

Perkin  v.  Thorold,  16  Beavan  59. 

22.  Will  equity  enforce  specific  performance  where  there 
is  a  cloud  on  the  title  to  be  conveyed? 

It  has  now  for  so  long  a  time  been  a  settled  rule  of  courts 
of  equity  not  to  compel  a  purchaser  to  accept  a  doubtful  title, 
that  it  is  quite  unnecessary  for  me  to  make  any  observations 
upon  the  subject. 

Pyrke  v.  Waddingham,  10  Hare  1. 
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23.  Is  the  inadequacy  of  a  frice  taken  into  consideration  ? 

Unless  the  inadequacy  of  price  is  such  as  shocks  the  con- 
science and  amounts  in  itself  to  conclusive  and  decisive  evi- 
dence of  fraud  in  the  transaction,  it  is  not  itself  a  sufficient 
ground  for  refusing  a  specific  performance. 

Eldon,  Coles  v.  Trecothick,  9  Wes.  234. 

24.  Where  the  vendor  fails  to  disclose  matter  ivithin  his 
knozvledge  is  it  fraudulent? 

There  being  no  fiduciary  relation  between  vendor  and  pur- 
chaser in  the  negotiation,  the  purchaser  is  not  bound  to  disclose 
any  fact  exclusively  within  his  knowledge  which  might  rea- 
sonably be  expected  to  influence  the  price  of  the  subject  to  be 
sold.  Simple  reticence  does  not  amount  to  legal  fraud,  how- 
ever it  may  be  viewed  by  moralists.  But  a  single  word,  or  a 
nod  or  a  wink,  or  a  shake  of  the  head,  or  a  smile  from  the 
purchaser  intended  to  induce  the  vendor  to  believe  the  exis- 
tence of  a  nonexisting  fact,  which  might  influence  the  price 
of  the  subject  to  be  sold,  would  be  sufficient  ground  for  a 
court  of  equity  to  refuse  a  decree  for  a  specific  performance 
of  the  agreement. 

Campbell,  Walters  v.  Morgan,  3  De  G.  F.  &  J.  718. 

25.  Is  the  discretion  of  a  court  of  equity  in  decreeing  specific 
performance  governed  by  any  set  of  rules? 

The  discretion  which  may  be  exercised  in  this  class  of  cases 
is  not  an  arbitrary  or  capricious  one,  depending  upon  the  mere 
pleasure  of  the  court,  but  one  which  is  controlled  by  the  estab- 
lished doctrines  and  settled  principles  of  equity.  No  positive 
rule  can  be  laid  down  by  which  the  action  of  the  court  can 
be  determined  in  all  cases.  In  general  it  may  be  said  that 
specific  relief  will  be  granted  when  it  is  apparent  from  a  view 
of  all  the  circumstances  of  the  particular  case  that  it  will 
subserve  the  ends  of  justice;  and  that  it  will  be  withheld  when 
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from  a  like  view  it  appears  that  it  will  produce  hardship  or 
injustice  to  either  of  the  parties. 

Field,  Willard  v.  Tayloe,  8  Wallace  557. 

26.  Is  a  contract  which  could  not  be  enforced  specifically 
by  a  party  enforceable  against  him  ? 

The  rule  is  fundamental  that  a  contract  will  not  be  speciii- 
cally  enforced  unless  it  is  obligatory  on  both  parties,  not  un- 
less both  parties  at  the  time  it  is  executed  have  the  right  to 
resort  to  equity  for  its  specific  enforcement.  And  where  a  con- 
tract when  executed  is  not  specifically  enforceable  against 
one  of  the  parties,  he  cannot,  by  subsequent  performance  of 
those  conditions  that  could  not  be  specifically  enforced,  put 
himself  in  a  position  to  demand  specific  enforcement  against 
the  other  party. 

Thayer,  Norris  v.  Fox,  45  Fed.  Rep.  406. 

27.  Does  a  court  of  equity  consider  fraud? 

Fraud  is  universally  conceded  to  be  a  ground  of  equitable 
jurisdiction.  The  first  province  of  a  court  of  equity  being  to 
enforce  truth  and  fairness  in  the  dealings  of  men,  the  preven- 
tion and  correction  of  fraud  is  part  of  the  original  and  proper 
office  of  the  court. 

Courts  of  equity  have  an  original,  independent,  and  in- 
herent jurisdiction  to  relieve  against  every  species  of  fraud. 
Every  transfer  or  conveyance  of  property,  by  what  means 
soever  it  be  done,  is  in  equity  vitiated  by  fraud.  Deeds,  obliga- 
tions, contracts,  awards,  judgments,  or  decrees  may  be  the 
instruments  to  which  parties  may  resort  to  cover  fraud,  and 
through  which  they  may  obtain  the  most  unrighteous  advan- 
tages, lest  none  of  such  devices  or  instruments  will  be  per- 
mitted by  a  court  of  equity  to  obstruct  the  requisition  of  jus- 
tice. If  a  case  of  fraud  be  established  a  court  of  equity  will 
set  aside  all  transactions  founded  upon  it  by  whatever  ma- 
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chinery  they  may  have  been  affected  and  notwithstanding  any 
contrivance  by  which  it  may  have  been  attempted  to  protect 

them. 

Christian,  Wampler  v.  Wampler,  30  Gratton  454. 

28.  Is  the  ignorance  of  a  vendor  a  matter  of  fraud? 

The  ignorance  of  the  vendor  is  not  of  itself  fraud  on  the 
part  of  the  purchaser.  A  purchaser  is  not  bound  by  our  laws 
to  make  the  man  he  buys  from  as  wise  as  himself.  .  .  .  Every 
man  must  bear  the  loss  of  a  bad  bargain  legally  and  honestly 
made.  If  not,  he  could  not  enjoy  in  safety  the  fruits  of  a  good 

one. 

Black,  Harris  v.  Tyson,  24  Pa.  St.  347. 

29.  Does  the  Statute  of  Frauds  affect  a  court  of  equity? 
In  cases  of  fraud,  equity  should  relieve,  even  against  the 

words  of  the  statute  (St.  of  Fraud)  as  if  one  agreement  in 
writing  should  be  proposed  and  drawn  and  another  fraudu- 
lently and  secretly  brought  in  and  executed  in  lieu  of  the 
former,  in  this  or  such  like  cases  of  fraud,  equity  would  re- 
lieve; but  where  there  is  no  fraud,  only  relying  upon  the  honor, 
word  or  promise  of  the  defendant,  the  statute  making  those 
promises  void,  equity  will  not  interfere. 

Viscountess  Montacue  v.  St.  G.  Maxwell,  1  Peere  Wms.  618. 

30.  Is  it  sufficient  defense  to  a  bill  to  rescind  a  contract  on 
account  of  fraud  to  allege  that  the  complainant  had  oppor- 
tunity to  investigate  the  real  estate  before  it  was  purchased? 

If  a  man  is  induced  to  enter  into  a  contract  by  false  repre- 
sentation it  is  not  a  sufficient  answer  to  him  to  say,  "If  you 
had  used  due  diligence  you  would  have  found  out  that  the 
statement  was  untrue.  You  had  the  means  afforded  you  of  dis- 
covering its  falsity  and  did  not  choose  to  avail  yourself  of 
them."  I  take  it  to  be  a  settled  doctrine  of  equity,  and  not  only 
as  regards  specific  performance  but  also  as  regards  rescission, 
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that  this  is  not  an  answer  unless  there  is  such  delay  as  con- 
stitutes a  defense  under  the  statute  of  limitations.  .  .  .  Noth- 
ing can  be  plainer,  I  take  it  on  the  authorities  in  equity,  than 
that  the  effect  of  false  representation  is  not  got  rid  of  on  the 
ground  that  the  person  to  whom  it  was  made  has  been  guilty 
of  negligence.  ...  It  is  not  sufficient,  therefore,  to  say  that 
the  purchaser  had  the  opportunity  of  investigating  the  real 
estate  of  the  case,  but  did  not  avail  himself  of  that  oppor- 
tunity. 

Pitney,  Turner  v.  Houpt,  53  N.  J.  Eq.  526. 

31.  Hozv  does  a  court  of  equity  regard  the  contract  of  one 
principal  with  the  agent  of  another  to  defraud  said  agenfs 
principal? 

I  am  of  opinion  that  where  anything  in  the  nature  of  a 
fraud  in  the  eye  of  the  court  is  committed,  a  man  has  the 
right  at  once  to  sever  the  connection;  and  I  cannot  bring  my 
mind  to  doubt  that  if  you  find  a  case  where,  in  the  contempla- 
tion of  this  court,  a  principal  is  conspiring  with  the  servant 
of  the  other  principal  to  cheat  his  master  in  the  execution  of 
a  contract,  then  in  common  sense,  common  justice,  common 
honesty,  and  in  this  court  the  master  is  entitled  to  say  "I  will 
have  nothing  more  to  do  with  the  business" ;  and  in  this  court 
a  surreptitious  subcontract  with  the  agent  is  regarded  as  a  bribe 
to  him  for  violating  or  neglecting  his  duty. 

James,  P.  &  S.  P.  Tel.  Co.  v.  India  Rubber,  etc.  Co.  L.  R. 
16  C.  A.  515. 

32.  How  does  equity  regard  the  defense  that  a  defrauded 
party  had  an  opportunity  to  discover  the  fraud? 

No  man  is  justified,  either  in  morals  or  in  law,  in  knowingly 
making  a  false  descriptive  statement  about  the  subject  matter 
of  a  proposed  contract  which  may  influence  the  mind  of  the 
other  party  in  the  transaction.  No  party  has  any  right,  either 
in  law  or  in  morals,  to  rely  upon  either  the  ability  or  the 
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opportunity  of  the  other  party  to  discover  the  falsehood  of 
his  representations  and  thus  avoid  injury  from  it.  .  .  .  In 
short,  nobody  has  the  right  to  set  a  trap  for  his  neighbor,  even 
in  a  place  where  it  is  exposed  to  view  as  to  render  it  highly 
improbable  he  shall  step  into  it;  and  if,  per  adventure,  he 
does  step  into  it  the  trapsetter  has  no  right  to  say  to  him,  "You 
ought  not  to  have  been  so  careless  and  negligent  as  to  step  into 
a  trap  exposed  in  full  view."  The  wilful  wrongdoer  is  not  en- 
titled to  the  benefit  of  the  defense  of  contributory  negligence. 
Pitney,  Turner  v.  Houpt,  53  N.  J.  Eq.  526. 

33.  If  a  defrauded  party  desires  to  disaffirm  a  contract  how 
must  he  act? 

If  a  party  defrauded  would  disaffirm  the  contract,  he  must 
do  so  at  the  earliest  practicable  moment  after  the  discovery  of 
the  cheat.  That  is  the  time  to  make  his  election,  and  it  must  be 
done  promptly  and  unreservedly.  He  must  not  hesitate;  nor 
can  he  be  allowed  to  deal  with  the  subject-matter  of  the  con- 
tract and  afterward  rescind  it.  The  party  who  would  disaffirm 
a  fraudulent  contract  must  return  whatever  he  has  received 
upon  it.  This  is  on  a  plain  and  just  principle.  He  cannot  hold 
on  to  such  part  of  the  contract  as  may  be  desirable  on  his  part, 
and  avoid  the  residue  but  must  rescind  in  toto,  if  at  all. 
Beardsley,  Masson  v.  Bovet,  1  Denio  69. 

34.  If  a  person  delays  rescinding  a  contract  what  effect 
does  it  have  on  his  rights? 

It  is  the  rule  that  the  defrauded  party  to  a  contract  has  but 
one  election  to  rescind,  that  he  must  exercise  that  election  with 
reasonable  promptitude  after  discovery  of  the  fraud,  and  that 
when  he  once  elects  he  must  abide  by  his  decision.  Delay  in 
rescission  of  the  contract  is  evidence  of  a  waiver  of  the  fraud, 
and  an  election  to  treat  the  contract  as  valid.  So,  payments 
of  the  purchase-money  after  knowledge  of  the  fraud,  are  evi- 
dence to  the  same  effect.  And  so  also  is  the  continued  dealing 
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with  the  property  purchased  and  in  reference  to  the  fraudulent 
transaction,  as  if  the  contract  were  subsisting  and  binding. 
Dennis  v.  Jones,  44  N.  J.  Eq.  513. 

35.  What  is  constructive  fraud? 

We  return,  then,  to  the  question  whether  this  case  was  one 
of  constructive  fraud.  It  may  be  stated  as  universally  true  that 
fraud  vitiates  all  contracts,  but,  as  a  general  thing,  it  is  not 
presumed  but  must  be  proved  by  the  party  seeking  to  relieve 
himself  from  an  obligation  on  that  ground.  Whenever,  how- 
ever, the  relations  between  the  contracting  parties  appear  to  be 
of  such  a  character  as  to  render  it  certain  that  they  do  not  deal 
on  terms  of  equity,  but  that  either  on  one  side  from  superior 
knowledge  of  the  matter  derived  from  a  fiduciary  relation,  or 
from  overmastering  influence,  or  on  the  other  from  weakness, 
dependence  or  trust  justifiably  reposed,  unfair  advantage  in  a 
transaction  is  rendered  probable,  there  the  burden  shifts,  the 
transaction  is  presumed  void,  and  it  is  incumbent  upon  the 
stronger  party  to  show  affirmatively  that  no  deception  was 
practised,  no  undue  influence  was  used,  and  that  all  was  fair, 
open,  voluntary  and  well  understood. 

Ruger,  Green  v.  Roworth,  113  N.  Y.  462. 

36.  What  is  undue  influence? 

No  definition  of  what  the  law  denominates  undue  influ- 
ence can  be  given  which  will  furnish  a  safe  and  reliable  test 
for  every  case.  Each  case  must  be  decided  on  its  own  special 
facts.  All  that  can  be  said,  in  the  way  of  formulating  a  gen- 
eral rule  on  this  subject,  is  that  whatever  destroys  free  agency 
and  constrains  the  person  whose  act  is  brought  in  judgment, 
to  do  what  is  against  his  will,  and  what  he  would  not  have 
done  if  left  to  himself,  is  undue  influence,  whether  the  con- 
trol be  exercised  by  physical  force,  threats,  importunity,  or 
any  other  species  of  mental  or  physical  coercion.  The  extent 
or  degree  of  the  influence,  is  quite  immaterial,  for  the  test  al- 
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ways  is,  was  the  influence,  whether  slight  or  powerful,  suf- 
ficient to  destroy  free  agency  so  that  the  act  put  in  judgment 
was  the  result  of  the  domination  of  the  mind  of  another  rather 
than  the  expression  of  the  will  and  mind  of  the  actor. 
Haydock  v.  Haydock,  33  N.  J.  Eq.  494. 

37.   What  is  duress? 

To  set  aside  a  contract  for  duress  it  must  be  shown  first, 
that  the  will  of  one  of  the  parties  was  overcome,  and  that 
he  was  thus  subjected  to  the  power  of  another,  and  that  the 
means  used  to  induce  him  to  act  were  of  such  a  kind  as  would 
overcome  the  mind  and  will  of  an  ordinary  person.  It  has 
often  been  held  that  threats  of  civil  suits  and  of  ordinary  pro- 
ceedings against  property  are  not  enough,  because  ordinary 
persons  do  not  cease  to  act  voluntarily  on  account  of  such 
threats.  But  threats  of  imprisonment  may  be  so  violent  and 
forceful  as  to  have  that  effect.  It  must  also  be  shown  that 
the  other  party  to  the  contract  is  not,  through  ignorance  of  the 
duress  or  for  any  other  reason,  in  a  position  which  entitles 
him  to  take  advantage  of  a  contract  made  under  constraint 
without  voluntary  assent  to  it.  If  he  knows  that  means  have 
been  used  to  overcome  the  will  of  him  with  whom  he  is  deal- 
ing, so  that  he  is  to  obtain  a  formal  agreement  which  is  not 
a  real  agreement,  it  is  against  equity  and  good  conscience  for 
him  to  become  a  party  to  the  contract,  and  it  is  unlawful  for 
him  to  attempt  to  gain  a  benefit  from  such  an  influence  im- 
properly exerted. 

Knowlton,  Morse  v.  Woodworth,  155  Mass.  233. 

38.  How  does  equity  regard  a  man  zvho  does  not  read  his 
contract  before  signing  it? 

If  a  party  who  can  read  will  not  read  a  deed  put  before 
him  for  execution,  or  if,  being  unable  to  read,  will  not  demand 
to  have  it  read  or  explained  he  is  guilty  of  supine  negligence, 


210  COMMON  LEGAL  PRINCIPLES 

which  I  take  it,  is  not  the  subject  of  protection  at  law,  or  in 
equity. 

Gibson,  Greenfield's  Estate,  14  Pa.  St.  489. 

39.  Will  equity  consider  a  contract  which  is  to  he  executed 
for  an  illegal  or  immoral  purpose? 

I  consider  that  this  court  has  authority  to  relieve  against  an 
instrument  which,  although  legal  upon  the  face  of  it,  was  in 
fact  executed  for  an  illegal  or  immoral  purpose:  but  where  a 
party  to  the  illegal  or  immoral  purpose  comes  himself  to  be 
relieved  from  the  obligation  he  has  contracted  in  respect  of  it, 
he  must  state  distinctly  and  exclusively  such  grounds  of  re- 
lief, as  the  court  can  legally  attend  to;  he  must  not  accompany 
his  claim  to  relief  which  may  be  legitimate,  with  claims  and 
complaints  which  are  contaminated  with  the  original  immoral 
purpose. 

Batty  V.  Chester,  5  Beevan  103. 

40.  Will  a  court  of  equity  alter  a  contract? 

A  court  of  equity  has  no  power  to  alter  or  reform  an  agree- 
ment made  between  parties  since  this  would  be  in  truth  a 
power  to  contract  for  them ;  but  merely  to  correct  the  writing 
executed  as  evidence  of  the  agreement  so  as  to  make  it  express 
what  the  parties  actually  agreed  to.  It  follows  that  the  mistake 
which  it  may  correct  in  such  a  writing  must  be,  as  it  is  usually 
expressed,  the  mistake  of  both  parties  to  it,  that  is,  such  a  mis- 
take in  the  drafting  of  the  writing  as  makes  it  convey  the  in- 
tent or  meaning  of  neither  party  to  the  contract.  If  the  court 
were  to  reform  the  writing  to  make  it  accord  with  the  intent 
of  one  party  only  to  the  agreement,  who  averred  and  proved 
that  he  signed  it  as  it  was  written  by  mistake,  when  it  exactly 
expressed  the  agreement  as  understood  by  the  other  party,  the 
writing  when  so  altered  would  be  just  as  far  from  expressing 
the  agreement  of  the  parties  as  it  was  before,  and  the  court 
would  have  been  engaged  in  the  singular  office  for  a  court  of 
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equity,  of  doing  right  to  one  party  at  the  expense  of  a  pre- 
cisely equal  wrong  to  the  other. 

Ames,  Diman  v.  Providence  Warren  etc.  R.  R.  Co.,  5  R.  I. 
130. 

41.  Will  a  court  of  equity  correct  a  mistake  in  a  contract? 

It  is  well  settled  that  written  contracts,  and  other  instru- 
ments of  writing,  may  be  reformed,  when,  through  fraud  or 
mistake,  they  fail  to  express  the  actual  agreement  and  inten- 
tion of  the  parties;  and,  that  the  fraud,  or  mistake,  may  be 
established  by  parol  evidence. 

Wilhams,  Neininger  v.  State,  SO  Ohio  St.  394. 

42.  What  does  equity  consider  a  mistake  in  a  contract? 

Where  an  instrument  is  drawn  and  executed  which  pro- 
fesses, or  is  intended,  to  carry  into  execution  an  agreement, 
whether  in  writing  or  by  parol,  previously  entered  into,  but 
which,  by  mistake  of  the  draftsman,  either  as  to  fact  or  law, 
does  not  fulfil,  or  which  violates  the  manifest  intention  of  the 
parties  to  the  agreement,  equity  will  correct  the  mistake,  so  as 
to  produce  a  conformityof  the  instrument  to  the  agreement. 

Washington,  Hunt  v.  Rousmaniere's  Adm.  1  Peters  1, 

43.  Will  equity  relieve  in  case  of  a  mistake  in  law? 

In  general,  the  mistakes  against  which  a  court  of  equity  re- 
lieves are  mistakes  of  fact.  .  .  . 

Although  we  do  not  find  the  naked  principle,  that  relief  may 

be  granted  on  account  of  ignorance  of  law,*  asserted  in  the 

books,  we  find  no  case  in  which  it  has  been  decided  that  a  plain 

and  acknowledged  mistake  of  law  is  beyond  the  reach  of 

equity. 

Marshall,  Hunt  v.  Rousmaniere's  Adm.  8  Wheat.  174. 
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44.  Must  a  mistake  he  mutual  in  order  for  a  court  of  equity 
to  correct  it? 

Where  two  parties  enter  into  a  contract,  and  an  error  is 
claimed  by  one  party  to  exist  on  an  important  point  which  is 
claimed  to  be  correct  by  the  other  party,  it  cannot  be  amended 
as  against  the  party  correctly  understanding  it,  he  acting  in 
good  faith,  and  supposing  the  other  to  have  understood  the 
contract  as  he  did.  This  rule  does  not  apply  where  there  is 
fraud.  Either  fraud  or  mutual  mistake  will  authorize  the 
reformation. 

Hunt,  Welles  v.  Yates,  44  N.  Y.  525. 

45.  Will  a  court  of  equity  correct  a  deed? 

We  are  aware  that  a  deed  is  very  strong  evidence  of  the 
intent  of  the  parties,  and  at  law  cannot  be  questioned,  but 
must  be  taken  to  be  conclusive.  But  where,  in  equity,  mistake 
of  the  parties  is  expressly  charged  and  put  in  issue,  equity 
will  permit  it  to  be  inquired  into,  and,  upon  strong  and  satis- 
factory proof,  to  be  corrected.  The  evidence  must  be  clear. 

Shaw,  Canedy  v.  Marcy,  13  Gray  373. 

46.  When  is  the  jurisdiction  of  the  court  of  equity  exer- 
cised  to  refor7n  an  instrument  executed  by  parties  free  from 
fraud? 

Where  both  parties  are  innocent  of  fraud  and  both  know 
the  character  and  contents  of  the  instrument,  it  cannot  be 
reformed  in  equity  merely  on  the  ground  that  one  of  the 
parties  would  have  exacted  and  would  have  been  entitled  to 
exact,  a  different  instrument  had  he  been  acquainted  with  facts 
rendering  it  to  his  interest  to  do  so,  or  which,  if  he  had  known 
them,  would  have  caused  him  to  reject  the  instrument  which 
he  accepted.  It  is  beyond  the  power  of  a  court  of  equity  to 
make  contracts  for  parties.  The  jurisdiction  to  reform  written 
instruments  in  cases  free  from  fraud  is  exercised  only  where 
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the  instrument  actually  differs  from  what  both  parties  in- 
tended to  execute  and  supposed  they  were  executing  or  accept- 
ing, and  this  mistake  will  be  corrected  in  equity  only  on  the 
clearest  proof,  and  then  only  by  making  the  instrument  con- 
form to  what  both  parties  intended. 

Rapallo,  Whittemore  v.  Farrington,  76  N.  Y.  452. 

47 .  Does  a  court  of  equity  rectify  the  contract  or  the  in- 
strument expressing  the  contract?* 

Courts  of  equity  do  not  rectify  contracts;  they  may  and  do 
rectify  instruments  purporting  to  have  been  made  in  pursu- 
ance of  the  terms  of  contracts.  But  it  is  always  necessary  for 
a  plaintiff  to  show  that  there  was  an  actual  concluded  con- 
tract antecedent  to  the  instrument  which  is  sought  to  be  recti- 
fied; and  that  such  contract  is  inaccurately  represented  in  the 
instrument. 

James,  Mackenzie  v.  Coulson,  Equity  Cases  L.  R.  8  Eq.  367. 

48.  When  a  party  rescinds  a  contract  ivhat  must  he  do 
with  the  consideration? 

A  party  cannot  rescind  a  contract  of  sale,  and  at  the  same 
time  retain  the  consideration  he  has  received.  He  cannot 
affirm  the  contract  as  to  part,  and  avoid  the  residue,  but  must 
rescind  in  toto.  He  must  put  the  other  party  in  as  good  con- 
dition as  he  was  before  the  sale,  by  a  return  of  the  property 
purchased.  There  may  be  exception  where  the  subject  matter 
of  the  sale  is  entirely  worthless.  But  if  it  is  any  benefit  to  the 
seller,  the  purchaser  must  restore  it  before  he  can  put  an  end 
to  the  contract. 

Buchenan  v.  Horney,  12  111.  336. 

49.  When  will  equity  order  an  accounting? 

The  ground  in  which  I  think  that  this  is  a  proper  case  for 
equity  is  that  the  account  has  become  so  complicated  that  a 
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court  of  law  would  be  incompetent  to  examine  it  upon  a  trial 
at  nisi  prius,  with  all  necessary  accuracy,  and  it  would  appear 
only  from  the  result  of  the  account  that  the  rent  was  not  due. 
This  principle  on  which  courts  of  equity  constantly  act,  by 
taking  cognizance  of  matters  which,  though  cognizable  at 
law,  are  yet  so  involved  with  a  complex  account  that  it  can- 
not properly  be  taken  at  law,  and  until  the  result  of  the 
account,  the  justice  of  the  case  cannot  appear. 

Redesdale,  O'Connor  v.  Spaight,  1  Schoales  &  Lefroy  305. 

50.  In  America  hoiv  can  a  court  of  laiv  consider  compU' 
cated  questions  of  accounting? 

The  basis  and  extent  of  the  equitable  jurisdiction  over  mat- 
ters of  account  appears  to  have  been  seldom  considered  in  our 
courts,  but  often  discussed  in  the  English  authorities.  .  .  . 
The  best  considered  review  of  the  authorities  puts  the  equit- 
able jurisdiction  upon  three  grounds,  viz:  The  complicated 
character  of  the  accounts,  the  need  of  discovery,  and  the  ex- 
istence of  a  fiduciary  or  trust  relation.  The  necessity  for  a 
resort  to  equity  for  the  first  two  reasons  is  now  very  slight, 
if  it  can  be  said  to  exist  at  all,  since  a  court  of  law  can  send 
to  a  referee  a  long  account,  too  complicated  for  the  handling 
of  a  jury,  and  furnishes  b}^  an  examination  of  the  adverse  party 
before  a  trial,  and  the  production  and  deposit  of  books  and 
papers,  almost  as  complete  a  means  of  discovery  as  could  be 
furnished  by  a  court  of  equity. 

Finch,  Marvin  v.  Brooks,  94  N.  Y.  7L 

51.  What  is  equitable  conversion? 

By  a  fundamental  principle  in  equity,  long  established  and 
universally  recognized,  land  is  considered  as  converted  into 
money  even  anterior  to  a  sale  when  a  sale  has  been  directed; 
and  courts  of  equity  will  deal  with  such  real  estate  as  per- 
sonalty in  anticipation  of  the  consummation  of  the  testator's 
intention  when  such  intention  has  been  unequivocally  de- 
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clared.  There  must,  however,  be  an  imperative  and  unequivo- 
cal direction  to  sell  the  real  estate,  and  when  the  power  to 
sell  requires  the  consent  of  the  parties  interested,  there  is  no 
conversion  until  such  consent  is  given.  And  when  the  sale  is 
dependent  upon  a  contingency,  there  is  no  transmutation  until 
the  contingency  has  happened. 

Yellott,  Keller  v.  Harper,  64  Md.  74. 

52.  Hozu  does  equity  regard  the  vendor  after  a  contract 
has  been  entered  into  for  the  sale  of  real  estate? 

When  a  valid,  enforceable  contract  has  been  entered  into 
for  the  sale  of  real  estate  as  between  the  vendor  and  vendee, 
equity  regards  the  vendee  as  the  owner  of  the  land  and  the 
vendor  as  the  owner  of  the  purchase  money.  The  vendor  is 
regarded  as  the  trustee  of  the  naked  legal  title  for  the  benefit 
of  the  vendee  and  the  vendee  is  a  trustee  of  the  purchase 
money  for  the  benefit  of  the  vendor. 

Thompson,  Knights  v.  Knights,  133  N.  E.  377. 

53.  What  are  bills  of  peace? 

Bills  of  peace  are  of  two  kinds:  First,  those  which  are 
brought  to  establish  a  right  claimed  by  the  plaintiff,  but  con- 
troverted by  numerous  parties  having  distinct  interests  orig- 
inating in  the  common  source.  A  right  of  fishery  asserted  by 
one  party  and  controverted  by  numerous  riparian  proprietors 
on  the  river  is  an  instance  given  by  Story  where  such  a  bill 
will  lie.  In  such  cases  a  court  of  equity  will  interfere  and  bring 
all  the  claimants  before  it  in  one  proceeding  to  avoid  a  multi- 
plicity of  suits.  A  separate  action  at  law  with  a  single  claimant 
would  determine  nothing  beyond  the  respective  rights  of  the 
parties  against  each  other,  and  such  a  contest  with  each  claim- 
ant might  lead  to  interminable  litigation.  To  put  at  rest  the 
controversy  and  determine  the  extent  of  the  rights  of  the 
claimant  of  distinct  interests  in  a  common  subject  the  bill 
lies,  which  is  thus  essentially  one  for  peace. 
Field,  Sharon  v.  Tucker,  144  U.  S.  533. 
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54.  Does  a  bill  of  peace  lie  to  prevent  numerous  suits  being 
brought  against  the  owner  of  real  estate? 

Second :  bills  of  peace  ...  lie  where  the  right  of  the  plain- 
tiff to  the  real  estate  has  been  unsuccessfully  assailed  in  dif- 
ferent actions,  and  is  liable  to  further  actions  of  the  same 
character,  and  are  brought  to  put  an  end  to  the  controversy. 

To  entitle  the  plaintiff  to  relief  in  such  cases  the  concur- 
rence of  three  particulars  was  essential.  He  must  have  beeri 
in  possession  of  the  property,  he  must  have  been  disturbed  in 
its  possession  by  repeated  actions  at  law,  and  he  must  have 
established  his  right  by  successive  judgments  in  his  favor. 
Upon  these  facts  appearing,  the  court  would  interpose  and 
grant  a  perpetual  injunction  to  quiet  the  possession  of  the 
plaintiff  in  any  further  litigation  from  the  same  source.  It  was 
only  in  this  way  that  adequate  relief  could  be  afforded  against 
vexatious  litigation  and  the  irreparable  mischief  which  it 
entailed. 

Holland  V.  Challen,  110  U.  S.  IS. 

55.  When  will  equity  restrain  waste? 

So  equity  will,  in  many  cases,  restrain  waste,  though  the 
lease  contain  the  clause  without  impeachment  of  waste,  and 
which  takes  away  the  remedy  at  law,  as  where  the  power  is 
exercised  in  an  unreasonable  manner,  and  against  conscience. 

Chancery  goes  greater  lengths  than  the  courts  of  law  in  stay- 
ing waste.  It  is  a  wholesome  jurisdiction,  to  be  liberally  exer- 
cised in  the  prevention  of  irreparable  injury,  and  depends  on 
much  latitude  of  discretion  in  the  court. 

Kane  v.  Vanderburgh,  1  Johnson  Chancery  11. 

56.  What  is  equitable  waste? 

The  waste  which  intervenes  between  what  is  denominated 
legal  waste  and  what  is  denominated  malicious  waste,  viz, 
equitable  waste,  may  admit  of  a  different  consideration.  But 
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equitable  waste  is  that  which  a  prudent  man  would  not  do  in 
the  management  of  his  own  property.  The  court  may  inter- 
fere where  a  man  unconscientiously  exercises  a  legal  right  to 
the  prejudice  of  another;  and  an  act  may  in  some  sense  be 
regarded  as  unconscientious  if  it  be  contrary  to  the  dictates 
of  prudence  and  reason,  although  the  actor  from  his  peculiar 
frame  of  mind  does  the  act  without  malicious  motive. 
Turner  v.  Wright,  2  De  G.  F.  &  J.  234. 

57.  Will  a  court  of  equity  enjoin  a  trespasser? 

While  chancery  will  not  use  its  extraordinary  powers  to  re- 
strain by  injunction  a  trespasser  merely  because  he  is  a  tres- 
passer "it  will  nevertheless,  interfere  by  injunction  where  the 
acts  done  or  threatened  are  ruinous  to  the  property  trespassed 
upon,  or  are  of  a  character  to  permanently  impair  its  just  en- 
joyment in  the  future,  as  when  a  trespasser  digs  into  and  works 
a  mine  to  the  injury  of  the  proprietor,  or  where  timber  is 
attempted  to  be  cut  down  by  a  trespasser  in  collusion  with  the 
tenant  of  the  land,  or  where  there  is  a  dispute  respecting  boun- 
daries of  estates  and  one  of  the  claimants  is  about  to  cut  down 
ornamental  trees  in  the  disputed  territory. 

Echelkamp  v.  Schrader,  45  Missouri  505. 

58.  Hozu  did  the  jurisdiction  by  injunction  in  cases  of 
waster  arise? 

But  the  question  is,  whether  the  cases  of  trespass  against 
a  party  in  possession  are  not  cases  of  a  class  in  which  the  court 
refuses  to  act,  until  the  right  is  established  at  law. 

The  jurisdiction  of  the  court  in  cases  of  injunction,  origi- 
nally, no  doubt,  arose  in  cases  of  waste,  where  there  was 
privity  between  the  parties.  All  the  earlier  cases  are  of  that 
description.  The  court  began  afterwards  to  interfere  in  cases 
of  trespass,  but  I  believe  it  will  be  found  that  the  cases  have 
been  cases  of  this  peculiar  description, — the  party  complain- 
ing has  been  in  possession  of  property,  and  has  complained 
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that  his  possession  was  wrongfully  invaded  by  some  alleged 
trespasser.  The  alleged  trespasser,  on  the  other  hand,  has  not 
admitted  the  possession  of  the  plaintiff,  nor  claimed  a  right 
to  invoke  such  possession  as  he  had,  nor  intended  to  do  so — 
as  in  case  of  the  underground  workings  of  adjoining  mines, 
— and  the  court  has  distinguished  these  cases  from  ordinary 
cases  of  trespass  by  saying  the  alleged  wrongdoer  claimed  un- 
der color  of  title. 

Davenport  v.  Davenport,  7  Hare  217. 

59.  What  is  a  bill  to  quiet  title? 

Under  the  jurisdiction  and  practise  of  equity,  independ- 
ently of  statute,  the  object  of  a  bill  to  remove  a  cloud  upon 
title,  and  to  quiet  the  possession  of  real  estate,  is  to  protect 
the  owner  of  the  legal  title  from  being  disturbed  in  his  pos- 
session, or  harassed  by  suits  in  regard  to  that  title;  and  the 
bill  cannot  be  maintained  without  clear  proof  of  both  posses- 
sion and  legal  title  in  the  plaintiff.  As  observed  by  Mr.  Jus- 
tice Grier  in  Orton  v.  Smith,  18  How.  263,  "Those  only  who 
have  a  clear  legal  and  equitable  title  to  land,  connected  with 
possession,  have  any  right  to  claim  the  interference  of  a  court 
of  equity  to  give  them  peace  or  dissipate  a  cloud  on  the  title." 
A  person  out  of  possession  cannot  maintain  such  a  bill,  whether 
his  title  is  legal  or  equitable,  for  if  his  title  is  legal,  his  remedy 
at  law  by  action  of  ejectment,  is  plain,  adequate,  and  com- 
plete; and  if  his  title  is  equitable,  he  must  acquire  the  legal 
title  and  then  bring  ejectment. 

Gray,  Frost  v.  Spitley,  121  U.  S.  552. 

60.  What  is  a  hill  of  interpleader? 

In  a  strict  bill  of  interpleader  the  following  Ingredients  are 
necessary :  1.  Two  or  more  persons  must  have  preferred  a  claim 
against  the  plaintiff.  2.  They  must  claim  the  same  thing, 
whether  it  be  a  debt  or  duty.  3.  The  plaintiff  must  have  no 
beneficial  interest  in  the  thing  claimed.  4.  It  must  appear  that 
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he  cannot  determine  without  hazard  to  himself,  to  which  of 
the  defendants  the  thing,  or  right  belongs.  There  must  also  be 
an  offer  to  bring  the  money  or  thing  in  dispute  into  court. 

In  the  bill,  "in  the  nature  of  an  interpleader"  the  same 
strictness  is  not  required.  Other  elements  of  an  equitable  na- 
ture may  enter  into  the  case  and  the  jurisdiction  of  the  court 
may  be  derived  from  these. 

Dwight,  Dorn  v.  Fox,  61  N.  Y.  264. 

61.  Has  a  court  of  equity  any  jurisdiction  over  a  public 
official? 

A  court  of  equity  exercises  its  peculiar  jurisdiction  over  pub- 
lic officers  to  control  their  action  only  to  prevent  a  breach  of 
trust  affecting  public  franchises,  or  some  illegal  act  under 
color  or  claim  of  right  affecting  injuriously  the  property  rights 
of  individuals.  A  court  of  equity  has,  as  such,  no  supervisory 
power  of  jurisdiction  over  public  officials  or  public  bodies,  and 
only  takes  cognizance  of  actions  against  or  concerning  them, 
when  a  case  is  made  coming  within  one  of  the  acknowledged 
heads  of  equity  jurisdiction. 

Allen,  People  v.  The  Canal  Board  of  N.  Y.  55  N.  Y.  390. 

62.  Will  an  injunction  be  granted  to  restrain  a  public  of- 
ficial from  violating  a  law? 

That  public  bodies  and  public  officers  may  be  restrained  by 
injunction  from  proceeding  in  violation  of  law,  to  the  preju- 
dice of  the  public  or  to  the  injury  of  individual  rights,  cannot 
be  questioned.  A  usurpation  of  powers  may  by  the  process  be 
prevented  in  a  proper  case,  and  a  waste,  misapplication,  or 
diversion  of  public  property  or  trust  funds  be  enjoined,  and  an 
alienation  or  renunciation  of  a  public  franchise  be  forbidden 
and  restrained.  To  the  extent  that  public  officers  and  public 
bodies  are  trustees  either  of  franchises  or  property  for  the 
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benefit  of  the  public,  they  are  amenable  to  the  jurisdiction  of 
courts  of  equity  in  the  administration  of  such  trusts. 

Allen,  People  v.  The  Canal  Board  of  N.  Y.  55  N.  Y.  390. 

63.  Will  equity  restrain  a  nuisance? 

The  foundation  of  this  jurisdiction  interfering  by  injunc- 
tion is  that  head  of  mischief  alluded  to  by  Lord  Hardwicke, — 
that  sort  of  natural  injury  to  the  comfort  of  the  existence  of 
those  who  dwell  in  the  neighboring  house, — requiring  the 
application  of  a  power  to  prevent  as  well  as  remedy  an  evil 
for  which  damages  more  or  less  would  be  given  in  an  action 
at  law. 

Eldon,  Attorney  General  v.  Nichol,  16  Ves.  338. 

64.  In  what  way  will  equity  protect  real  estate? 

No  doubt  many  cases  arise  in  which  courts  of  equity  may, 
by  decree  and  injunction,  protect  and  enforce  legal  rights  in 
real  estate.  So  far  as  they  are  exemplified  in  our  chancery 
practise,  these  cases  can,  I  think,  be  classified  under  the  fol- 
lowing heads: 

1 .  Cases  where  the  legal  right  has  been  established  in  a  suit 
at  law,  and  the  bill  in  equity  is  filed  to  ascertain  the  extent  of 
the  right  and  enforce  or  protect  it  in  a  manner  not  attainable 
by  legal  procedure. 

2.  Cases  where  the  legal  right  is  admitted,  and  the  object  of 
the  bill  is  the  same  as  in  the  class  just  mentioned. 

3.  Cases  where  the  legal  right,  though  formally  disputed  is 
yet  clear  on  facts  which  are  not  denied  and  legal  rules  which 
are  well  settled,  and  the  object  of  the  bill  is  as  before  stated. 

4.  Cases  where  one  attempts  to  appropriate  the  land  of 
another,  under  color  of  statutory  authority,  without  comply- 
ing with  the  legal  conditions  precedent. 

5.  Cases  where  the  object  of  the  bill  is  to  stay  waste. 

6.  Cases  where  the  object  of  the  bill  is  to  prevent  an  injury 
which  will  be  destructive  of  the  inheritance,  or  which  equity 
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deems  irreparable,  i.e.^  one  for  which  the  damages  that  may 
be  recovered  according  to  legal  rules  do  not  afford  adequate 
compensation. 

7.  Cases  where  the  object  of  the  bill  is  to  protect  one's 
dwelling  from  injuries  which  render  its  occupancy  insecure  or 
uncomfortable. 

8.  Cases  where  the  right  to  be  protected  or  enforced  grows 
out  of  the  expressed  or  implied  terms  of  a  contract,  so  that 
the  court  can  entertain  jurisdiction  by  virtue  of  its  power  to 
compel  specific  performance. 

9.  Cases  where  the  object  of  the  bill  is  to  prevent  a  multi- 
plicity of  suits,  otherwise  rendered  necessary  by  the  fact  that 
many  persons  are  interested  in  the  controversy. 

Dixon,  Hart  v.  Leonard,  42  N.  J.  Eq.  416. 

65.  What  kind  of  a  nuisance  can  be  enjoined  by  a  court  of 
equity?' 

Upon  general  principles,  they  would  be  entitled  to  an  in- 
junction against  a  nuisance  of  this  nature,  for  the  obvious 
reason  that  they  can  have  no  adequate  remedy  in  actions  for 
damages.  But  the  defendants  argue  that  relief  by  injunction 
is  in  the  discretion  of  the  court,  and  will  not  be  granted  where 
it  will  be  inequitable  between  the  parties,  or  will  work  detri- 
ment to  the  public  and  that,  in  the  case,  the  abatement  of  the 
nuisance  by  injunction  will  involve  damage  to  the  defendants 
in  a  lawful  business,  carried  on  by  them  to  the  public  benefit, 
disproportionate  to  the  damage  to  the  plaintiff  from  its  con- 
tinuance, and  that  the  court  ought  not  to  interfere  by  in- 
junction, but  leave  the  plaintiff  to  their  remedy  in  damages 
which  may  be  recovered  in  actions  at  law.  The  business  in 
which  the  defendants  are  engaged  is  such  a  business;  and  if  it 
appear  that  the  effect  of  an  injunction  would  be  to  materially 
affect  it,  the  argument  for  the  defendants  would  be  of  great 
weight.  But  evidence  does  not  show  that  the  ringing  of  the 
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morning  bells  is  at  all  essential  to  the  defendants'  business, 
or  that  it  is  anything  more  than  a  convenience  to  them. 
Allen,  Davis  v.  Sawyers,  133  Mass.  289. 

66.  What  must  one  who  seeks  to  restrain  his  neighbor  from 
using  his  own  property  in  a  manner  which  such  neighbor  de- 
sires^ show  in  order  to  entitle  him  to  a  remedy  in  equity? 

The  rule  of  law  requires  of  him  who  complains  of  his  neigh- 
bor's use  of  his  property,  and  seeks  for  redress  and  to  restrain 
him  from  such  use,  that  he  should  show  that  a  substantive 
injury  to  property  is  committed.  The  mere  fact  of  a  business 
being  carried  on,  which  may  be  shown  to  be  immoral  and 
therefore  prejudicial  to  the  character  of  the  neighborhood, 
furnishes,  of  itself,  no  ground  for  equitable  interference  at  the 
suit  of  a  private  person;  and  though  the  use  of  property  may 
be  unlawful  or  unreasonable  unless  special  damage  can  be 
shown,  a  neighboring  property  owner  cannot  lose  thereupon 
any  private  right  of  action.  It  is  for  the  public  authorities, 
acting  in  the  common  interest,  to  interfere,  for  the  suppression 
of  the  common  nuisance. 

Gray,  Cranford  v.  Tyrrell,  128  N.  Y.  341. 

67 .  Will  a  man  be  restrained  from  creating  offensive  odors 
or  noises  on  his  property? 

One  who  uses  his  property  lawfully  and  reasonably,  in  a 
general  sense,  can  do  injury  to  nobody.  In  the  full  enjoyment 
of  his  legal  rights  in  and  to  his  property,  the  law  will  not 
suffer  a  man  to  be  restrained;  but  his  use  of  the  property 
must  be  always  such  as  in  no  manner  to  invade  the  legal  rights 
of  his  neighbor.  The  rights  of  each  to  the  enjoyment  and  use 
of  their  several  properties  should  in  legal  contemplation  al- 
ways be  equal.  If  the  balance  is  destroyed  by  the  act  of  one, 
the  law  gives  a  remedy  in  damages,  or  equity  will  restrain.  If 
the  use  of  a  property  is  one  which  renders  a  neighbor's  occu- 
pation and  enjoyment  physically  uncomfortable,   or   which 
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may  be  hurtful  to  the  health,  as  where  trades  are  conducted 
which  are  offensive  by  reason  of  odors,  noises  or  other  injurious 
or  annoying  features,  a  private  nuisance  is  deemed  to  be  estab- 
lished, against  which  the  protection  of  a  court  of  equity  power 
may  be  invoked. 

Gray,  Cranford  v.  Tyrrell,  128  N.  Y.  341. 

68.  Will  an  injunction  he  granted  to  enjoin  multiplicity  of 
laivsuits? 

Here  the  injunction  also  prevents  a  multiplicity  of  suits. 
The  injury  is  a  recurring  one,  and  every  time  the  poisonous 
breath  from  defendant's  brick-kiln  sweeps  over  plaintiff's  land 
they  have  a  cause  of  action.  Unless  the  nuisance  be  restrained 
the  litigation  would  be  interminable.  The  policy  of  the  law 
favors  and  the  peace  and  good  order  of  society  are  best  pro- 
moted by  the  termination  of  such  litigation  by  a  single  suit. 
Earl,  Campbell  v.  Seaman,  63  N.  Y.  568. 

69.   Will  equity  protect  even  the  flowers  and  trees  on  a 
man' s  property? 

The  plaintiff  had  built  a  costly  mansion  and  had  laid  out 
their  grounds  and  planted  them  with  ornamental  and  useful 
trees  and  vines,  for  their  comfort  and  enjoyment.  How  can 
one  be  compensated  in  damages  for  the  destruction  of  his 
ornamental  trees,  and  the  flowers  and  vines  which  surrounded 
his  home*?  How  can  a  jury  estimate  their  value  in  dollars  and 
cents?  The  fact  that  trees  and  vines  are  for  ornament  or 
luxury  entitles  them  no  less  to  the  protection  of  the  law. 
Every  one  has  the  right  to  surround  himself  with  articles 
of  luxury,  and  he  will  be  no  less  protected  than  one  who  pro- 
vides only  with  articles  of  necessity.  The  law  will  protect  a 
flower  or  a  vine  as  an  oak.  These  damages  are  irreparable  too, 
because  the  trees  and  vines  cannot  be  replaced,  and  the  law 
will  not  compel  a  person  to  take  money  rather  than  the  objects 
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of  beauty  and  utility  which  he  places  around  his  dwelling  to 
gratify  his  taste  or  to  promote  his  comfort  and  his  health. 
Earl,  Campbell  v.  Seaman,  63  N.  Y.  568. 

70.  Is  the  obstruction  of  a  public  street  a  public  nuisance? 

The  primary  purpose  of  streets  is  use  by  the  public  for  travel 
and  transportation,  and  the  general  rule  is  that  any  obstruction 
of  a  street  or  encroachment  thereon  which  interferes  with  such 
use  is  a  public  nuisance.  But  there  are  exceptions  to  the  gen- 
eral rule  born  of  necessity  and  justified  by  public  convenience. 
An  abutting  owner  engaged  in  building  may  temporarily  en- 
croach upon  the  street  by  the  deposit  of  building  materials.  A 
tradesman  may  convey  goods  in  the  street  to  or  from  his 
adjoining  shop.  .  .  .  But  all  such  interruptions  and  obstruc- 
tions of  streets  must  be  justified  by  necessity. 

Early,  Callanan  v.  Gilman,   107  N.  Y.  360. 

71.  Would  the  exhibition  of  fireworks  on  an  adjoining  lot 
constitute  a  nuisance? 

Having  regard  to  the  fact  of  the  court  having  restrained 
the  ringing  of  bells,  I  confess  I  have  a  strong  opinion  that  the 
setting  up  a  powerful  brass-band,  which  plays  twice  a  week 
for  several  hours  in  the  immediate  vicinity  of  a  gentleman's 
house,  is  a  nuisance  which  this  court  would  restrain.  I  have 
still  a  clearer  opinion  that  the  noise  of  fireworks,  as  contrasted 
with  the  noise  of  the  tolling  of  a  bell,  to  say  nothing  of  the 
damage  that  may  be  occasioned  by  falling  rocket-sticks,  is  a 
serious  nuisance.  But  that  the  collection  of  crowds  is  a  nui- 
sance has  been  fully  established;  and  in  the  neighborhood  of  a 
populous  town  the  letting  off  of  fireworks  and  performance  of 
powerful  bands  will  collect  together  crowds  as  a  necessity  and 
not  merely  a  probable  consequence.  On  that  ground  there- 
fore, the  plaintiif  is  entitled  to  relief,  and  there  will  be  a 
perpetual  injunction  to  restrain  the  defendant. 
Wood,  Walker  v.  Brewster,  L.  R.  5  Eq.  25. 
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72.  What  will  a  court  of  chancery  do  in  the  case  of  a  pri- 
vate nuisance? 

The  Court  of  Chancery  has  also  a  concurrent  jurisdiction 
(with  the  Court  of  Law)  by  injunction,  equally  clear  and  well 
established  in  these  cases  of  private  nuisance.  .  .  .  The  foun- 
dation of  that  jurisdiction  is  the  necessity  of  a  preventive 
remedy  when  great  and  immediate  mischief,  or  material  injury 
would  arise  to  the  comfort  and  useful  enjoyment  of  property. 
The  interference  rests  on  the  principle  of  a  clear  and  certain 
right  to  the  enjoyment  of  the  subject  in  question,  and  an  in- 
jurious interruption  of  that  right  which,  upon  just  and  equit- 
able grounds,  ought  to  be  prevented. 

Kent,  Gardner  v.  Newburgh,  2  Johnson,  Chancery  162. 

73.  What  principle  governs  the  court  of  equity  in  cases  of 
nuisance? 

I  think,  therefore,  that  the  same  principle  must  govern  the 
question  as  to  the  interference  of  the  court,  whether  the  case 
be  one  of  private  or  of  public  nuisance.  What,  then,  is  the 
principle  by  which  the  court  ought  to  be  governed*?  I  take  it 
to  be  this,  whether  the  extent  of  the  damage  and  injury  be 
such  that  the  law  will  not  afford  an  adequate  and  sufficient 
remedy.  The  same  principle  which  governs  the  court  in  other 
cases,  in  which  its  jurisdiction  is  more  generally  applied,  seems 
to  me  to  apply  in  such  cases  as  the  present.  In  cases  of  specific 
performance  the  jurisdiction  of  this  court  is  founded  on  the 
inadequacy  of  the  remedy  at  law.  If  the  specific  performance 
of  a  covenant  be  asked,  it  is  not  every  co'venant  which  this 
court  will  perform,  but  such  covenant  only  as  cannot  be  ade- 
quately compensated  in  damages.  So  again,  in  cases  of  tres- 
pass, it  is  not  every  trespass  against  which  this  court  will 
enjoin,  but  such  trespasses  as  are,  or  are  assumed  to  be,  irre- 
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mediable,  or  at  all  events  material;  and  so  I  take  it  to  be  in 
cases  of  nuisance. 

Turner,  Attv.  Gen.  v.  Sheffield  Gas  Consumers,  3  De  G.  M. 
&  G.  304. 

74.  What  is  the  difference  between  a  public  and  a  private 
nuisance? 

It  is  on  the  ground  of  injury  to  property  that  the  jurisdic- 
tion of  this  court  must  rest,  and  taking  it  to  rest  upon  that 
ground,  the  only  distinction  which  seems  to  me  to  exist  be- 
tween cases  of  public  nuisance  and  private  nuisance  is  this, — 
that  in  cases  of  private  nuisance  the  injury  is  to  individual 
property,  and  in  cases  of  public  nuisance  the  injury  is  to  the 
property  of  mankind. 

Turner,  Atty.  Gen.  v.  Sheffield  Gas  Consumers,  3  De  G.  M. 
&  G.  304. 
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1.   What  is  a  trust? 


A  trust  is,  "An  obligation  arising  out  of  a  confidence  re- 
posed in  the  trustee,  or  person  who  has  the  legal  title  to 
property  conveyed  to  him,  that  he  will  faithfully  apply  the 
property  according  to  the  confidence  reposed;  in  other  words, 
according  to  the  wishes  of  the  creator  of  the  trust." 

Beers  v.  Lyon,  21  Conn.  604. 

Z.  What  are  the  four  essential  elements  to  a  valid  legal 
trust  of  personal  property? 

There  are  four  essential  elements  of  a  valid  trust  of  personal 
property:  (1)  A  designated  beneficiary;  (2)  a  designated 
trustee,  who  must  not  be  the  beneficiary;  (3)  a  fund  or  other 
property  sufficiently  designated  or  identified  to  enable  title 
thereto  to  pass  to  the  trustee;  and  (4)  the  actual  delivery  of 
the  fund  or  other  property,  or  of  a  legal  assignment  thereof  to 
the  trustee,  with  the  intention  of  passing  legal  title  thereto 
to  him  as  trustee. 

Brown  v.  Spohr,  180  N.  Y.  201. 

3.  Is  there  any  form  required  to  create  a  trust? 

A  declaration  of  trust  is  not  confined  to  any  express  form  of 
words,  but  may  be  indicated  by  the  character  of  the  instru- 
ment. 

Kekewich  v.  Manning,  1  De  G.  M.  &  G.  176. 
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4.  What  is  the  one  thing  absolutely  necessary  to  create  a 
trust? 

The  one  thing  necessary  to  give  validity  to  a  declaration 
of  trust — the  indispensable  thing — I  take  to  be,  that  the 
donor,  or  grantor,  or  whatever  he  may  be  called,  should  have 
absolutely  parted  with  that  interest  which  had  been  his  up 
to  the  time  of  the  declaration,  should  have  effectually  changed 
his  right  in  that  respect,  and  put  the  property  out  of  his  power, 
at  least  in  the  way  of  interest. 

Bacon,  Warrimer  v.  Rogers,  L.  R.   16  Eq.  340. 

5.  How  may  a  party  transfer  the  title  to  his  property  to 
create  a  trust? 

A  man  may  transfer  his  property,  without  valuable  con- 
sideration, in  one  of  two  ways;  he  ma)^  either  do  such  acts 
as  amount  in  law  to  a  conveyance  or  assignment  of  the  prop- 
erty, and  thus  completely  divest  himself  of  the  legal  owner- 
ship, in  which  case  the  person  v/ho  by  those  acts  acquires  the 
property  takes  it  beneficially  or  on  trust,  as  the  case  may  be; 
or  the  legal  owner  of  the  property  may,  by  one  or  other  of  the 
modes  recognized  as  amounting  to  a  valid  declaration  of  trust, 
constitute  himself  a  trustee,  and,  without  an  actual  transfer 
of  the  legal  title,  may  so  deal  with  the  property  as  to  deprive 
himself  of  its  beneficial  ownership,  and  declare  that  he  will 
hold  it  from  that  time  forward  on  trust  for  the  other  person. 
Jessel,  Richards  v.  Delbridge,  L.  R.  18  Eq.  11. 

6.  Must  a  trust  in  real  property  be  in  writing? 

In  all  cases  where  a  deed  or  other  instrument  of  conveyance 
is  absolute  on  its  face,  and  the  grantor  or  his  assignee  seeks 
to  defeat  its  operation  by  showing  that  the  deed,  though  abso- 
lute in  form,  was,  in  fact,  executed  upon  certain  express  trusts, 
the  grantee  may  invoke  the  protection  of  the  statute  of  frauds 
by  requiring  proof  of  these  alleged  trusts  to  be  made  in  writing. 
Allen  V.  Woodruff,  96  111.  11. 
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7.  When  a  man  pays  money  for  an  estate  and  the  title  is 
taken  in  his  -wife's  name,  what  further  must  be  shown  in  order 
to  prove  a  resulting  trust? 

When  the  entire  consideration  for  a  conveyance  is  paid  by 
the  husband  and  the  legal  title  is  taken  in  the  name  of  the 
wife,  it  must  be  shown  to  make  out  a  resulting  trust  in  his 
favor,  that  it  was  intended  that  she  should  have  no  beneficial 
interest  in  the  estate  by  way  of  gift,  settlement  or  advance- 
ment. 

Carroll,  Sigel  v.  Sigel,  238  Mass.  587. 

8.  When  will  a  trust  be  implied? 

A  trust  will  be  implied,  if  the  intention  to  create  one  "can 
be  fairly  collected  from  the  instrument."  It  is  of  no  controlling 
significance  that  the  will  does  not  in  so  many  words  declare 
the  existence  of  a  trust. 

Cardozo,  In  re  Security  Trust  Co.  of  Rochester,  232  N.  Y.  109. 

P.  Does  the  word  ''trustee'  after  a  party's  name  give  notice 
of  a  trust? 

The  rules  of  law  are  presumed  to  be  known  by  all  men; 
and  they  must  govern  themselves  accordingly.  The  law  holds 
that  the  insertion  of  the  word  "trustee"  after  the  name  of  a 
stockholder  does  indicate  and  give  notice  of  a  trust.  No  one 
is  at  liberty  to  disregard  such  notice  and  to  abstain  from  in- 
quiry, for  the  reason  that  a  trust  is  frequently  simulated  or 
pretended  when  it  really  does  not  exist.  The  whole  force  of 
this  offer  of  evidence  is  addressed  to  the  question,  whether  the 
word  "trust"  alone  has  any  significance  and  does  amount  to 
notice  of  the  existence  of  a  trust.  But  that  has  heretofore  been 
decided,  and  is  no  longer  an  open  question  in  this  common- 
wealth. 

Foster,  Shaw  v.  Spencer,  100  Mass.  382. 
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10.  Is  it  possible  for  a  man  to  be  his  oivn  trustee? 

On  principle,  it  seems  to  me  impossible;  for  the  moment 
both  meet  in  the  same  person,  there  is  an  end  of  the  trust. 
He  has  the  legal  interest,  and  all  the  profits,  by  his  best  title. 
A  man  cannot  be  a  trustee  for  himself. 

Mansfield,  Goodright  v.  Wells,  2  Douglas  771. 

11.  In  what  case  can  a  trustee  sue  without  joining  the  ces- 
tui s  que  trust? 

The  general  rule  is,  that  in  suits  respecting  trust  property, 
brought  either  by  or  against  the  trustee,  the  cestuis  que  trust 
as  well  as  the  trustees  are  necessary  parties.  To  this  rule  there 
are  several  exceptions.  One  of  them  is,  that  where  the  suit  is 
brought  by  the  trustee  to  recover  the  trust  property  or  to  reduce 
it  to  possession,  and  in  no  wise  affects  his  relation  with  his 
cestuis  que  trust,  it  is  unnecessary  to  make  the  latter  parties. 
Swayne,  Carey  v.  Brown,  92  U.  S.  171. 

12.  Is  any  interest  which  the  trustee  may  have  for  himself 
in  the  estate  paramount  to  that  of  the  cestuis  que  trust? 

It  is  very  clear,  upon  principle  of  authority,  that  the  estate 
in  the  hands  of  the  trustee  is  bound  in  equity  to  discharge  the 
legacies  to  the  other  cestuis  que  trust,  before  he  or  his  assigns 
can  claim  any  part  of  it,  if  the  estate  has  been  diminished 
by  a  violation  of  his  duties  as  trustee.  The  equities  of  those  to 
whom  he  is  bound  by  his  assumption  of  the  trust  are  prior  and 
superior  to  any  which  he  can  create  in  the  trust  fund  by  con- 
tract. 

Hoar,  Belknap  v.  Belknap,  5  Allen  468. 

13.  What  is  a  spendthrift s  trust? 

We  do  not  see  why  the  founder  of  a  trust  may  not  directly 
provide  that  his  property  shall  go  to  his  beneficiary  with  the 
restriction  that  it  shall  not  be  alienable  by  anticipation,  and 
that  his  creditors  shall  not  have  the  right  to  attach  it  in  ad- 
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vance  instead  of  indirectly  reaching  the  same  right  by  a  pro- 
vision for  a  ceasor  or  a  limitation  over,  or  by  giving  his  trus- 
tees a  discretion  as  to  paying  it.  He  has  the  entire  jus  dis- 
ponendi,  which  imports  that  he  may  give  it  absolutely,  or  may 
impose  any  restrictions  or  fetters  not  repugnant  to  the  nature 
of  the  estate  which  he  gives.  Under  our  system,  creditors  may 
reach  all  the  property  of  the  debtor  not  exempted  by  law,  but 
they  cannot  enlarge  the  gift  of  the  founder  of  a  trust,  and  take 
more  than  he  has  given. 

Morton,  Broadway  Ntl.  Bank  v.  Adams,  133  Mass.  170. 

14.  Will  the  law  restrict  the  creation  of  a  trust.,  the  manner 
of  administration  of  which  has  not  been  indicated  by  law? 

A  trust  may  be  created  which  may  be  perfectly  consistent 
with  the  law,  and  yet  the  law  may  have  pointed  out  no  mode 
of  enforcement;  still  it  would  not  interpose  to  prevent  it,  but 
would  leave  its  execution  to  the  voluntary  action  of  the  trus- 
tee. A  person  may  convey  his  property  upon  what  trust  or 
condition  he  pleases  so  that  it  be  not  against  the  law. 
Ross  V.  Duncan,  Freeman  Chancery  (Miss.)  587. 

15.  What  is  the  difference  between  a  gift  inter  vivos  and  a 
trust? 

The  rule  of  courts  of  equity  with  regard  to  gifts  inter  vivos 
is,  that  they  will  be  enforced  only  when  the  gift  is  completed 
and  when  nothing  remains  to  perfect  the  title  of  the  donee. 
The  cases  of  trusts,  however,  are  not  exactly  the  same;  for  if 
the  owner  of  an  estate  in  fee  simple,  having  the  legal  estate, 
or  who  has  stock  standing  in  his  name,  execute  a  deed  declar- 
ing himself  to  be  a  trustee  of  the  estate  or  of  the  stock  for  the 
benefit  of  another,  and  he  delivers  that  instrument  to  the 
cestui  que  trust,  and  acts  upon  it,  although  no  conveyance  of 
the  legal  estate  and  no  transfer  of  the  stock  should  take  place, 
still  that  would  probably  be  sufficient  to  create  a  trust. 
Price  V.  Price,  14  Beavan  598. 
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16.  Will  the  right  of  dower  he  -prevented  from  attaching 
by  the  creation  of  a  trust  estate? 

The  difficulty  in  which  the  courts  of  equity  have  been  in- 
volved, with  respect  to  dowers,  I  apprehend,  originally  arose 
thus :  They  had  assumed  as  a  principle  in  acting  upon  trusts, 
to  follow  the  law ;  and  according  to  this  principle,  they  ought, 
in  all  cases  where  rights  attached  on  legal  estates,  to  have 
attached  the  same  rights  upon  trustees  and  consequently  to 
have  given  dower  of  an  equitable  estate.  It  was  found,  how- 
ever, that  in  the  cases  of  dower  this  principle,  if  pursued  to 
the  utmost,  would  affect  the  titles  of  a  large  proportion  of  the 
estates  in  the  country;  for  that  parties  had  been  acting  on  the 
footing  of  dower,  upon  a  contrary  principle,  and  had  sup- 
posed that  by  the  creation  of  a  trust  the  right  of  dower  would 
be  prevented  from  attaching. 

D'Arcy  v.  Blake,  2  Schoales  v.  Lefroy  387. 

17.  Does  the  satne  rule  which  affects  the  right  of  dower  in 
a  trust  estate  affect  the  right  of  courtesy? 

Many  persons  had  purchased  under  this  idea ;  and  the  coun- 
try would  have  been  thrown  into  the  utmost  confusion  if 
courts  of  equity  had  followed  their  general  rule  with  respect 
to  trusts  in  the  cases  of  dower.  But  the  same  objection  did  not 
apply  to  tenancy  by  the  courtesy;  for  no  person  would  pur- 
chase an  estate  subject  to  tenancy  by  the  courtesy,  without 
the  concurrence  of  the  person  in  whom  that  right  was  vested. 
DArcy  v.  Blake,  2  Schoales  v.  Lefroy  387. 

18.  Will  the  court  remove  a  bankrupt  trustee? 

In  my  view,  it  is  the  duty  of  the  court  to  remove  a  bankrupt 
trustee,  who  has  trust  money  to  receive  or  deal  with,  so  that 
he  cannot  misappropriate  it.  ...  A  necessitous  man  is  more 
likely  to  be  tempted  to  misappropriate  trust  funds  than  one 
who  is  wealthy;  and  besides,  a  man  who  has  not  shown  pru- 
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dence  in  managing  his  own  affairs  is  not  likely  to  be  successful 
in  managing  those  of  other  people. 

Jessel,  In  re  Barker's  Trust,  1  Chan.  Div.  43. 

19.  May  a  trustee  deal  with  the  trust  estate  or  the  bene' 
ficiary  in  such  a  ivay  as  to  make  a  profit  for  himself? 

The  rule  is  well  established,  that  trustees  and  others,  sus- 
taining a  fiduciary  and  confidential  relation,  cannot  deal  on 
their  own  account  with  the  thing  or  person  falling  within  that 
trust  or  relationship.  This  rule  is  applied  to  all  persons  in 
whom  there  is  a  trust  and  confidence  reposed,  which  would 
bring  in  conflict  the  interest  of  the  trustee  and  cestui  que  trust. 
The  temptation  of  self  interest  is  too  powerful  and  insinu- 
ating to  be  trusted;  and  it  must  be  removed  by  taking  away 
the  right  to  hold  the  property  purchased. 

Dennis  v.  McCagg,  32  111.  373. 

20.  How  does  the  law  consider  the  trustee's  possession  of 
the  property? 

The  actual  possession  of  the  trustee  is  but  considered  as 
that  of  the  person  beneficially  entitled;  indeed  the  estate  of 
the  trustee  exists  entirely  for  the  benefit  of  the  cestui  que  trust. 
Where  the  trust  express,  as  in  this  case  it  is,  there  can  be  no 
adverse  possession  between  the  trustee  and  the  cestui  que  trust. 
...  A  trust  is  not,  as  it  was  formerly  held,  a  chose  in  action 
but  a  present  interest,  an  estate  in  possession. 

Miller  v.  Bingham,  36  N.  Car.  423. 

21.  Has  the  trustee  a  claim  against  the  estate  for  expendi- 
tures he  makes  for  the  benefit  of  the  estate? 

While  persons  dealing  as  creditors  with  the  trustee  must 
look  to  him  personally,  and  not  to  the  trust  estate,  yet  where 
the  estate  has  received  the  benefit  of  expenditures  procured  to 
be  made  for  it  by  the  trustee,  and  it  has  not  in  any  way  borne 
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the  burden  of  these  expenditures  properly  chargeable  to  it, 
and  to  fasten  the  charge  upon  it  will  do  it  no  wrong,  but 
simply  cause  it  to  pay  what  it  is  liable  for  the  trustee,  or  would 
be  liable  for  if  he  had  paid  it,  or  should  pay  it,  and  because  of 
the  insolvency  or  nonresidence  of  the  trustee,  our  tribunals 
cannot  afford  the  creditor  a  remedy  for  his  demand,  he  may 
proceed  directly  against  the  trust  estate,  and  assert  against  it 
the  demand  the  trustee  could  maintain,  if  he  had  paid  or 
should  pay  the  claim  and  should  himself  proceed  against  the 
trust  estate. 

Campbell,  Norton  v.  Phelps,  54  Miss.  467. 

ZZ.  Is  the  trust  property  subject  to  the  debts  of  the  bene' 
ficiary? 

The  rule  of  public  policy  which  subjects  a  debtor's  property 
to  the  payment  of  his  debts,  does  not  subject  the  property  of 
the  donor  to  the  debts  of  his  beneficiary,  and  does  not  give  the 
creditor  a  right  to  complain  that,  in  the  exercise  of  his  absolute 
right  of  disposition,  the  donor  has  not  seen  fit  to  give  the  prop- 
erty to  the  creditor,  but  has  left  it  out  of  his  reach. 

Morton,  Broadway  Ntl.  Bank  v.  Adams,  133  Mass.  170. 

Z3.  To  who?n  does  a  person  who  deals  with  a  trustee  look 
for  payment? 

Persons  dealing  with  a  trustee  must  look  to  him  for  pay- 
ment of  their  demands,  and  that  ordinarily,  the  creditors  have 
no  right  to  resort  to  the  trust  estate  to  enforce  his  demand  for 
advances  made  or  services  rendered  for  the  benefit  of  the  trust 
estate.  But  while  this  is  the  rule,  there  are  exceptions  to  it, 
and  where  expenditures  have  been  made  for  the  benefit  of  the 
trust  estate,  and  it  has  not  paid  for  them,  directly  or  in- 
directly, and  the  estate  is  either  indebted  to  the  trustee,  or 
would  have  been  if  the  trustee  had  paid,  or  would  be  if  he 
should   pay   the   demand,   and   the   trustee   is   insolvent   or 
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non-resident,  so  that  the  creditor  cannot  recover  his  demand 
from  him,  or  will  be  compelled  to  follow  him  to  foreign  juris- 
diction, the  trust  estate  may  be  reached  directly  by  a  proceed- 
ing in  chancery. 

Campbell,  Norton  v.  Phelps,  54  Miss.  467. 

24.  May  the  trustee  be  reimbursed  for  payments  he  is 
obliged  to  make  in  the  interest  of  the  estate^ 

Generally  the  trustee  alone  must  be  looked  to.  He  stands 
between  the  creditor  and  the  estate.  He  represents  the  estate 
and  deals  for  it.  He  is  entitled  to  be  reimbursed  out  of  the 
trust  estate  for  all  disbursements  rightfully  made  by  him  on 
account  of  it,  and  creditors  must  get  payment  from  him;  but 
when  they  cannot  do  that,  and  it  is  right  for  the  trust  estate 
to  pay  the  demand,  and  it  owes  the  trustee,  or  would  owe  him 
if  he  had  paid  or  should  pay  the  demand,  the  rule  founded 
in  policy,  which  denies  the  creditor  access  to  the  trust  estate, 
yields  to  the  higher  considerations  of  justice  and  equity,  and, 
in  order  that  justice  may  be  done,  the  creditors  may  be  sub- 
stituted as  to  the  trust  estate,  to  the  exact  position  which  the 
trustee  would  occupy  if  he  had  paid  or  should  pay  the  demand 
and  seek  to  obtain  reimbursement  out  of  the  estate. 
Campbell,  Norton  v.  Phelps,  54  Miss.  467. 

25.  Does  the  court  of  equity  regard  the  cestui  que  trust  or 
the  trustee  as  the  owner  of  the  trust  property? 

As  courts  of  equity  regarded  the  cestui  que  trust  as  the 
true  and  beneficial  owner  of  the  estate,  to  whose  uses,  accord- 
ing to  the  terms  of  the  trust,  the  legal  title  was  made  sub- 
servient, so  in  its  eyes,  the  estate  of  the  cestui  que  trust  came 
to  be  invested  with  the  same  incidents  and  qualities  which  in  a 
court  of  law  belonged  to  a  legal  estate  so  far  as  consistent 
with  the  preservation  and  administration  of  the  trust.  This 
was  by  virtue  of  a  principle  of  analogy,  adopted  because  courts 


238  COMMON  LEGAL  PRINCIPLES 

of  equity  were  unwilling  to  interfere  with  the  strict  course  of 
the  law,  except  so  far  as  was  necessary  to  execute  the  just 
intentions  of  parties,  and  to  prevent  the  forms  of  the  law 
from  being  made  the  means  and  instrument  of  wrong,  injustice 
and  oppression. 

Matthews,  Freedman's  Co.  v.  Earle,  110  U.  S.  710. 

26.  Should  a  trustee  become  bankrupt  will  the  trust  prop- 
erty in  his  hands  be  subject  to  general  administration? 

An  executor  authorized  to  carry  on  a  business,  who  carries 
it  on,  he  is  liable  for  every  shilling  on  every  contract  he  enters 
into;  besides  that,  if  he  becomes  bankrupt,  the  persons  who 
have  trusted  him  have  a  right  to  say  that  that  portion  of  the 
trust  estate  which  was  committed  to  him  for  the  purpose  of 
carrying  on  the  business  shall  not  be  the  subject  of  general 
administration. 

Bacon,  Owen  v.  Delamere,  L.  R.  IS  Eq.  134. 

27 .  Is  the  cestui  que  trust  ever  permitted  to  retain  pos- 
session  of  the  trust  property? 

There  may  be  cases  in  which  it  may  be  plain  from  the  nature 
of  the  property  that  the  testator  could  not  mean  to  exclude  the 
cestui  que  trust  for  life  from  the  personal  possession  of  the 
property,  as  in  the  case  of  a  family  residence.  There  may  be 
very  special  cases  in  which  this  court  would  deliver  the  pos- 
session of  the  property  to  the  cestui  que  trust  for  life,  al- 
though the  testator's  intention  appeared  to  be  that  it  should 
remain  with  the  trustees  as  where  the  personal  occupation  of 
the  trust  property  was  beneficial  to  the  cestui  que  trust,  there 
the  court  taking  means  to  secure  the  due  protection  of  the 
property  for  the  benefit  of  those  in  remainder,  would,  in  sub- 
stance, be  performing  the  trust  according  to  the  intention  of 
the  testator. 

Tidd  V.  Lister,  5  Maddock  429. 
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28.  How  must  a  trustee  conduct  the  business  of  the  estate? 

It  seems  to  me  that  on  general  principles  a  trustee  ought  to 
conduct  the  business  of  the  trust  in  the  same  manner  that  an 
ordinary  prudent  man  of  business  would  conduct  his  own,  and 
that  beyond  that  there  is  no  liability  or  obligation  on  the 
trustee.  In  other  words  a  trustee,  is  not  bound  because  he  is  a 
trustee  to  conduct  business  in  other  than  the  ordinary  and 
usual  way  in  which  similar  business  is  conducted  by  mankind 
in  transactions  of  their  own.  It  never  could  be  reasonable  to 
make  a  trustee  adopt  further  and  better  precautions  than  an 
ordinary  prudent  man  of  business  would  adopt,  or  to  conduct 
the  business  in  any  other  way.  If  it  were  otherwise,  no  one 
would  be  a  trustee  at  all. 

Jessel,  Speight  v.  Gaunt,  22  Ch.  Div.  R  727. 

29.  May  a  trustee  employ  an  agent  in  the  transaction  of 
the  trust  business? 

I  wish  most  emphatically  to  say  that  if  trustees  are  justified 
by  the  ordinary  course  of  business  in  employing  agents,  and 
they  do  employ  agents  in  good  repute  and  whose  fitness  they 
have  no  reason  to  doubt,  and  employ  those  agents  to  do  that 
which  is  in  the  ordinary  course  of  their  business,  I  protest 
against  the  notion  that  trustees  guarantee  the  solvency  or  hon- 
esty of  the  agents  employed.  Such  a  doctrine  would  make  it 
impossible  for  any  man  to  have  anything  to  do  with  a  trust. 
Lindley,  Speight  v.  Gaunt,  22  Ch.  Div.  R.  727. 

30.  When  a  trustee  acts  through  an  agent  is  he  responsible 
for  losses  ivhich  might  occur? 

Courts  of  law,  and  equity  too,  are  more  strict  as  to  executors, 
but  where  trustees  act  by  other  hands,  either  from  necessity, 
or  conformable  to  the  common  usage  of  mankind,  they  are 
not  answerable  for  losses. 

There  are  two  sorts  of  necessities:  First,  Legal  necessity; 
second,  Moral  necessity. 
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As  to  first,  a  distinction  prevails  where  two  executors  join 
in  giving  a  discharge  for  money,  and  one  of  them  only  receives 
it,  they  are  both  answerable  for  it,  because  there  is  no  neces- 
sity for  both  to  join  in  the  discharge,  the  receipt  of  either 
being  sufficient;  but  if  trustees  join  in  giving  a  discharge,  and 
one  only  receives,  the  other  is  not  answerable,  because  his  join- 
ing in  the  discharge  was  necessary. 

Second,  Moral  necessity,  from  the  usage  of  mankind.  If 
trustee  acts  as  prudently  for  the  trust  as  for  herselves,  and 
according  to  the  usage  of  business. 

If  trustee  appoints  rents  to  be  paid  to  a  banker  at  that 
time  in  credit,  and  the  banker  afterwards  breaks,  the  trustee 
is  not  answerable. 

Hardwicke,  Ex  parte  Belcheir,  Ambler  218. 

31.  If  a  trustee  keeps  trust  money  in  his  own  hands  and  it  is 
stolen  is  he  responsible  for  it? 

I  do  not  know  that  a  bailee,  executor,  administrator,  or 
trustee,  are  bound  to  keep  goods  always  in  their  own  hands. 
They  are  to  keep  them  as  their  own,  and  take  the  same  care; 
if  therefore  a  man  lodged  trust  money  with  a  banker,  if  lost 
in  many  cases  the  court  has  discharged  the  trustee,  especially 
if  lost  out  of  the  banker's  hands  by  robbery. 
Jones  V.  Lewis,  2  Ves.  240. 

32.  Must  the  trustee  keep  the  cestui  que  trust  advised  as 
to  what  is  being  done  with  the  estate? 

It  is  no  part  of  the  duty  of  a  trustee  to  assist  his  cestui 
que  trust  in  mortgaging,  or,  as  Lord  Justice  Lindley  added 
"in  squandering  or  anticipating  his  fortune,"  Low  v.  Bonveni 
(1891)  3  Ch.  82,  but  a  trustee  is  bound  to  give  his  cestui  que 
trust  proper  information  as  to  the  investment  of  the  trust 
estate,  and  where  the  trust  estate  is  invested  on  mortgage,  it 
is  not  sufficient  for  the  trustee  merely  to  say,  "I  have  in- 
vested the  trust  money  on  a  mortgage,"  but  he  must  produce 
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the  mortgage  deeds,  so  that  the  cestui  que  trust  may  thereby 
ascertain  that  the  trustee's  statement  is  correct,  and  that  the 
trust  estate  is  so  invested. 

Chitty,  In  re  Tillott,  L.  R.  (1892)  1  Chancery  86. 

33.  Can  a  trustee  lend  an  infant's  money  on  private 
security? 

It  was  never  heard  of  that  a  trustee  could  lend  an  infant's 
money  on  private  security.  This  is  a  rule  that  should  be  rung 
in  the  ears  of  every  person  who  acts  in  the  character  of  trustee, 
for  such  an  act  may  very  probably  be  done  with  the  best  and 
honestest  intention,  yet  no  rule  in  a  Court  of  Equity  is  so  well 
established  as  this. 

Holmes  v.  Dring,  2  Cox  E.  Cas.  1. 

34.  Is  a  trustee  held  to  a  very  high  degree  of  care  in  making 
investments? 

The  rule  in  general  terms  is,  that  a  trustee  must  in  the  in- 
vestment of  the  trust  fund  act  with  good  faith  and  sound  dis- 
cretion, and  must,  as  laid  down  in  Harvard  College  v.  Amory, 
9  Pick.  446,  at  page  461,  "observe  how  men  of  prudence, 
discretion,  and  intelligence  manage  their  own  affairs,  not  in 
regard  to  speculation,  but  in  regard  to  the  permanent  disposi- 
tion of  their  funds,  considering  the  probable  income,  as  well 
as  the  probable  safety  of  the  capital  to  be  invested. 
Field,  Dickinson,  Appellant,  152  Mass.  184. 

35.  Is  a  trustee  permitted  to  speculate  with  the  trust  funds? 

My  own  judgment,  after  examination  of  the  subject,  and 
bearing  in  mind  the  nature  of  the  office,  its  importance,  and 
the  considerations  which  alone  induce  men  of  suitable  experi- 
ence, capacity,  and  responsibility  to  accept  its  usually  thank- 
less burden,  is,  that  the  just  and  true  rule  is,  that  the  trustee 
is  bound  to  employ  such  diligence  and  such  prudence  in  the 
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care  and  management,  as  in  general  prudent  men  of  discretion 
and  intelligence  in  such  matters  employ  in  their  own  like  af- 
fairs. 

This  necessarily  excludes  all  speculation,  all  investments 
for  an  uncertain  and  doubtful  rise  in  the  market,  and,  of 
course,  everything  that  does  not  take  into  view  the  nature 
and  object  of  the  trust,  and  the  consequences  of  a  mistake  in 
the  selection  of  the  investment  to  be  made. 

Woodruff,  King  v.  Talbot,  40  N.  Y.  76. 

36.  May  the  cestui  que  trust  follow  the  trust  funds  in  a 
case  where  the  trustee  has  converted  them? 

Where  a  trustee  converts  the  fund,  the  cestui  que  trust  has  a 
right  to  follow  the  fund  and  take  it  in  its  changed  shape; 
as  where  a  guardian  invests  the  ward's  money  in  the  purchase 
of  land,  the  ward  may  elect  to  have  the  land. 

Taylor  v.  Kelly  and  Others,  56  N.  Car.  240. 

37.  Is  the  trustee's  duty  to  'preserve  the  trust  funds  or  to 
increase  them? 

It,  therefore,  does  not  follow,  that,  because  prudent  men 
may,  and  often  do,  conduct  their  own  affairs  with  the  hope 
of  growing  rich,  and  therein  take  the  hazard  of  adventures 
which  they  deem  hopeful,  trustees  may  do  the  same,  the  pres- 
ervation of  the  fund,  and  the  procurement  of  a  just  income 
therefrom,  are  primary  objects  of  the  creation  of  the  trust 
itself,  and  are  to  be  primarily  regarded. 

Woodruff,  King  v.  Talbor,  40  N.  Y.  76. 

38.  If  the  trustee  makes  a  profit  from  an  investment  of  the 
trust  funds  is  the  cestui  que  trust  entitled  to  the  profit? 

The  employment  in  trade  is  unwarrantable;  but  if  it  turns 
out  to  have  been  profitable  the  cestui  que  trust  has  a  right 
to  follow  the  money,  as  it  is  said,  into  the  trade.  In  such  a  case, 
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the  trade  profits  have  in  fact  been  produced  by  the  employ- 
ment of  the  money  of  the  cestui  que  trust;  and  it  would  be 
manifestly  unjust  to  permit  the  trustee  to  rely  on  his  own  mis- 
conduct in  having  exposed  the  funds  to  the  risk  of  trade,  as  a 
reason  for  retaining  the  extra  profits  beyond  interest  for  his 
own  benefit.  Even  where  no  such  extra  profits  have  been  made 
the  cestui  que  trust  is  in  general  at  liberty  to  charge  his  trus- 
tee, who  has  allowed  the  trust  money  to  be  employed  in  trade, 
with  interest  at  five  per  cent,  that  being  the  ordinary  rate  of 
interest  paid  on  capital  in  trade. 

Cranworth,  Robinson  v.  Robinson,  1  Deg.  M.  &  G.  247. 

39.  What  is  the  rule  of  the  election  of  a  cestui  que  trust 
to  take  advantage  of  the  trustee's  investment? 

The  rule  is  perfectly  well  settled,  that  a  cestui  que  trust 
is  at  liberty  to  elect  to  approve  an  unauthorized  investment 
and  enjoy  its  profits,  or  to  reject  it  at  his  option;  and  I  per- 
ceive no  reason  for  saying,  that  where  the  trustee  has  divided 
the  fund  into  parts  and  made  separate  investments,  the  cestui 
que  trust  is  not  at  liberty  on  equitable  as  well  as  legal  grounds, 
to  approve  and  adopt  such  as  he  thinks  it  for  his  interest  to 
approve. 

Woodruff,  King  v.  Talbot,  40  N.  Y.  76. 

40.  If  a  trustee  of  a  charitable  fund  is  guilty  of  a  breach 
of  trust  can  the  person  damnified  have  recourse  against  the 
trust  funds? 

It  seems  to  have  been  thought  that  if  charity  trustees  have 
been  guilty  of  a  breach  of  trust,  the  person  damnified  thereby 
has  a  right  to  be  indemnified  out  of  the  trust  fund.  That  is 
contrary  to  all  reason,  justice,  and  common  sense.  Such  a  per- 
version of  the  intention  of  the  donor  would  lead  to  most  in- 
convenient consequences.  The  trustees  would  in  that  case  be 
indemnified  against  the  consequences  of  their  misconduct, 
and  the  real  object  of  the  charity  would  be  defeated.  Damages 
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are  to  be  paid  from  the  pocket  of  the  wrongdoer,  not  from  a 
trust  fund. 

Campbell,  Heriot's  Hospital  v.  Ross,  12  C.  &  F.  506. 

41.  What  are  the  essentials  of  a  trust  agreement  ivhereby 
the  beneficial  interest  is  transferable? 

By  the  declaration  of  trust  the  plaintiff  declared  that  they 
held  the  real  estate  and  all  other  property  at  any  time  re- 
ceived by  them  thereunder  subject  to  the  provisions  thereof, 
"for  the  benefit  of  the  cestuis  que  trust  (who  shall  be  trust 
beneficiaries  only)  without  partnership,  association  or  any 
other  relation  whatever  interesse"  upon  trust  to  convert  the 
same  into  money  and  distribute  the  net  proceeds  to  the  per- 
sons then  holding  the  trustees'  receipt  certificates — the  time  of 
distribution  being  left  to  the  discretion  of  the  trustees,  but 
not  to  be  postponed  beyond  the  end  of  twenty  years  after  the 
death  of  specified  persons  then  living.  In  the  meantime  the 
trustees  were  to  have  the  powers  of  owners.  They  were  to 
distribute  what  they  determined  to  be  fairly  distributable  net 
income  according  to  the  interests  of  the  cestui  que  trust  but 
could  apply  any  funds  in  their  hands  for  the  repair  or  develop- 
ment of  the  property  held  by  them,  or  the  acquisition  of  other 
property,  pending  conversion  and  distribution.  .  .  .  Then  fol- 
lowed a  more  detailed  statement  of  the  power  of  the  trustees 
and  provision  for  their  compensation,  not  exceeding  one  per 
cent  of  the  gross  income  unless  with  the  written  consent  of  a 
majority  in  interest  of  the  cestui  que  trust. 

Holmes,  Crocker  v.  Malley,  249  U.  S.  223. 

42.  What  is  known  as  a  Massachusetts  trust? 

(Continuing  No.  4L)  A  similar  consent  was  required  for 
the  filling  of  a  vacancy  among  the  trustees,  and  for  a  modifi- 
cation of  the  terms  of  the  trust.  In  no  other  matter  had  the 
beneficiaries  any  control.  The  title  of  the  trust  was  fixed  for 
conveniences  as  The  Wachusett  Realty  Trust. 
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The  declaration  of  trust  on  its  face  is  an  ordinary  real 
estate  trust  of  the  kind  familiar  in  Massachusetts  unless  in 
the  particular  that  the  trustee's  receipt  provides  that  the  holder 
has  no  interest  in  any  specific  property  and  that  it  purports 
only  to  declare  the  holder  entitled  to  a  certain  fraction  of  the 
net  proceeds  of  the  property  when  converted  into  cash  "and 
meantime  to  income."  .  .  . 

There  can  be  little  doubt  that  in  Massachusetts  this  ar- 
rangement would  be  held  to  create  a  trust  and  nothing  more. 
"The  certificate  holders  .  .  .  are  in  no  way  associated  to- 
gether, nor  is  there  any  provision  in  the  (instrument)  for 
any  meeting  to  be  held  by  them.  The  only  act  which  (under 
the  [declaration  of]  trust)  they  can  do  is  to  consent  to  an 
alteration  ...  of  the  trust,"  and  to  the  other  matters  that  we 
have  mentioned. 

They  are  confined  to  giving  and  withholding  assent,  and 
the  giving  or  withholding  it  "is  not  to  be  had  in  a  meeting, 
but  is  to  be  given  by  them  individually."  "The  sole  right  of 
the  cestuis  que  trust  is  to  have  the  property  administered  in 
their  interest  by  the  trustees,  who  are  the  masters,  to  receive 
income  while  the  trust  lasts,  and  their  share  of  the  corpus  when 
the  trust  comes  to  an  end." 

Holmes,  Crocker  v.  Malley,  249  U.  S.  223. 

43.  Have  the  holders  of  transferable  interests  in  a  Massa- 
chusetts  trust  any  control  over  the  trustees? 

By  the  terms  of  the  indenture  of  trust  the  property  con- 
tributed by  the  certificate  holders,  or  that  bought  with  money 
contributed  by  them  (the  original  trust  property  could  be  ac- 
quired in  both  ways  by  the  terms  of  the  indenture  of  trust)  was 
to  be  held  by  the  trustees  in  trust  to  pay  the  income  to  the 
holders  of  the  certificates,  and  on  the  termination  of  the  trust 
to  divide  the  trust  fund  or  the  proceeds  thereof  among  them. 
The  certificate  holders  are  throughout  called  "cestuis  que  trust- 
ent."  The  certificate  holders  or  "cestuis  que  trustent,"  are  in  no 
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way  associated  together,  nor  is  there  any  provision  in  the  in- 
denture or  to  a  termination  of  it  before  the  time  fixed  in  the 
deed.  But  they  cannot  force  the  trustees  to  make  such  altera- 
tion, amendment  or  termination. 

Loring,  Williams  v.  Milton,  215  Mass.  1. 

44.  What  is  the  interest  which  holders  of  transferable  shares 
have  in  the  trust  property  in  a  Massachusetts  trust? 

(Continuing  No.  43.)  And  the  giving  or  withholding  of 
consent  by  the  cestuis  que  trust  is  not  to  be  had  in  a  meeting, 
but  is  to  be  given  by  them  individually.  As  we  have  said,  no 
meeting  of  the  cestuis  que  trust  for  that  or  any  other  purpose 
is  provided  for  in  the  trust  indenture.  The  trustees  of  the 
Boston  Property  Trust  have  a  right  to  sell  the  trust  securities 
and  reinvest  the  proceeds  and  also  a  limited  power  to  borrow 
on  the  security  of  the  trust  property.  The  certificate  holders 
or  "cestuis  que  trustent"  as  they  are  called  in  the  trust  deed, 
have  a  common  interest  in  precisely  the  same  sense  that  the 
members  of  a  class  of  life  tenants  (among  whom  the  income 
of  a  trust  fund  is  to  be  distributed)  have  a  common  interest, 
but  they  are  not  socii,  and  it  is  the  trustees,  not  the  certificate 
holders,  who  are  masters  of  the  trust  property.  The  sole  right 
of  the  cestuis  que  trustent  is  to  have  the  property  administered 
in  their  interest  by  the  trustees,  who  are  the  masters,  to  receive 
income  while  the  trust  lasts,  and  their  share  of  the  corpus 
when  the  trust  comes  to  an  end.  (It  is  plain  that  it  is  a  trust 
and  not  a  partnership.) 

Loring,  Williams  v.  Milton,  215  Mass.  1. 

45.  What  is  the  difference  betiveen  a  Massachusetts  trust 
and  a  partnership? 

The  respondent  is  a  Massachusetts  real  estate  trust,  a  form 
of  business  organization  which  is  not  uncommon  in  that  State 
and  is  very  uncommon  elsewhere.  Its  character  is  to  be  deter- 
mined by  the  law  of  Massachusetts  where  it  is  located.  The 
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legal  character  of  trusts  resembling  the  respondent  has  several 
times  arisen  in  Massachusetts  courts  generally  upon  questions 
of  taxation,  and  the  court  has  been  called  upon  to  decide 
whether  they  were  to  be  taxed  as  partnerships,  or  as  ordinary 
trusts.  In  some  cases,  such  organizations  have  been  held  to  be 
partnerships,  and  in  others  to  be  strictly  trusts.  The  distinc- 
tion between  the  two  turns  upon  the  provisions  of  the  trust 
agreement  or  declaration.  In  cases  where  by  the  declaration  of 
trust,  the  shareholders  are  given  substantial  control  of  the 
management  of  the  trust  property,  the  trust  is  held  to  be  a 
partnership;  in  cases  where  shareholders  have  no  such  con- 
trol, the  trust  is  held,  for  the  purposes  of  taxation,  to  be  of 
the  same  sort  as  the  usual  testamentary  trust,  and  not  to  be  a 
partnership. 

Morton,  In  re  Associated  Trust,  222  Fed.  1012. 
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As  used  in  this  chapter,  the  following  terms,  unless  the  con- 
text or  subject  matter  otherwise  requires,  shall  be  interpreted 
to  mean: 

"Buyer,"  a  person  who  buys  or  agrees  to  buy  goods,  or 
any  legal  successor  in  interest  of  such  person, 

"Delivery,"  voluntary  transfer  of  possession  from  one 
person  to  another. 

"Document  of  title  to  goods"  includes  any  dock  war- 
rant, or  order  for  the  delivery  of  goods,  or  any  other  docu- 
ment used  in  the  ordinary  course  of  business  in  the  sale  or 
transfer  of  goods  as  proof  of  the  possession  or  control  of 
the  goods,  or  authorizing  or  purporting  to  authorize  the 
possessor  of  the  document  to  transfer  or  receive,  either  by 
endorsement  or  by  delivery,  goods  represented  by  such  docu- 
ment. 

"Fungible  goods,"  goods  of  which  any  unit  is  from  its 
nature  or  by  mercantile  usage  treated  as  the  equivalent  of 
any  other  unit. 

"Future  goods,"  goods  to  be  manufactured  or  acquired 
by  the  seller  after  the  making  of  the  contract  of  sale. 

"Goods,"  include  all  chattels  personal  other  than  things 
in  action  and  money,  emblements,  industrial  growing  crops, 
and  things  attached  to  or  forming  part  of  the  land  which 
are  agreed  to  be  severed  before  sale  or  under  the  contract 
of  sale. 
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"Specific  goods,"  goods  identified  and  agreed  upon  at  the 
time  a  contract  to  sell  or  a  sale  is  made. 

"Value,"  any  consideration  sufficient  to  support  a  simple 
contract.  An  antecedent  or  pre-existing  claim,  whether  for 
money  or  not,  constitutes  value  where  goods  or  documents 
of  title  are  taken  either  in  satisfaction  thereof  or  as  security 
therefor. 

A  thing  is  done  "in  good  faith"  when  it  is  in  fact  done  hon- 
estly, whether  it  be  done  negligently  or  not. 

A  person  is  insolvent  who  either  has  ceased  to  pay  his 
debts  in  the  ordinary  course  of  business  or  cannot  pay  his 
debts  as  they  become  due,  whether  he  has  committed  an  act  of 
bankruptcy  or  not,  and  whether  he  is  insolvent  within  the 
meaning  of  the  federal  bankruptcy  law  or  not. 

Goods  are  in  a  "deliverable  state"  when  they  are  in  such 
a  state  that  the  buyer  would,  under  contract,  be  bound  to  take 
delivery  of  them. 

/.   What  is  a  contract  of  sale? 

1.  A  contract  to  sell  goods  is  one  whereby  the  seller  agrees 
to  transfer  the  property  in  goods  to  the  buyer  for  a  considera- 
tion called  the  price. 

2.  A  sale  of  goods  is  an  agreement  whereby  the  seller  trans- 
fers the  property  in  goods  to  the  buyer  for  a  consideration 
called  the  price. 

3.  A  contract  to  sell  or  a  sale  may  be  absolute  or  condi- 
tional. 

4.  There  may  be  a  contract  to  sell  or  a  sale  between  one 
part  owner  and  another. 

Mass.  G.  L.,  c.  106,  §3. 

2.   Who  has  capacity  to  buy  or  sell? 

Capacity  to  buy  and  sell  shall  be  determined  by  the  general 
law  concerning  capacity  to  contract  and  to  transfer  and  acquire 
property. 
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Where  necessaries  are  sold  and  delivered  to  an  infant,  or  to 
a  person  who  by  reason  of  mental  incapacity  or  drunkenness 
is  incompetent  to  contract,  he  shall  pay  a  reasonable  price 
therefor. 

Necessaries  in  this  section  mean  goods  suitable  to  the  con- 
dition in  life  of  such  infant  or  other  person,  and  to  his  actual 
requirements  at  the  time  of  delivery. 

Mass.  G.  L.,  c.  106,  §4. 

3.  How  may  a  contract  of  sale  be  made? 

A  contract  to  sell  or  a  sale  may  be  in  writing,  either  with 
or  without  seal,  or  by  word  of  mouth,  or  partly  in  writing 
and  partly  by  word  of  mouth,  or  may  be  inferred  from  the 
conduct  of  the  parties. 

Mass.  G.  L.,  c.  106,  §5. 

4.  What  contracts  must  he  in  writing? 

1.  A  contract  to  sell  or  a  sale  of  any  goods  or  choses  in 
action  of  the  value  of  five  hundred  dollars  (the  amount  varies 
in  other  jurisdictions)  or  more  shall  not  be  enforceable  by 
action  unless  the  buyer  shall  accept  part  of  the  goods  or  choses 
in  action  so  contracted  to  be  sold,  or  sold,  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  contract,  or 
in  part  payment,  or  unless  some  note  or  memorandum  in 
writing  of  the  contract  or  sale  be  signed  by  the  party  to  be 
charged  or  his  agent  in  that  behalf. 

2.  This  section  shall  apply  to  every  such  contract  or  sale, 
notwithstanding  that  the  goods  may  be  intended  to  be  de- 
livered at  some  future  time,  or  may  not  at  the  time  of  such 
contract  or  sale  be  actually  made,  procured,  or  provided,  or 
fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for  the 
making  or  completing  thereof,  or  rendering  the  same  fit  for 
delivery ;  but  if  the  goods  are  to  be  manufactured  by  the  seller 
especially  for  the  buyer  and  are  not  suitable  for  sale  to  others 


254  COMMON  LEGAL  PRINCIPLES 

in  the  ordinary  course  of  the  seller's  business,  this  section  shall 
not  apply. 

3.  There  is  an  acceptance  of  goods  within  the  meaning  of 
this  section  when  the  buyer,  either  before  or  after  delivery  of 
the  goods,  expresses  by  words  or  conduct  his  assent  to  becom- 
ing the  owner  of  those  specific  goods. 
Mass.  G.  L.,  c.  106,  §6. 

5.  Can  a  contract  be  made  for  the  sale  of  goods  not  in  ex- 
istence? 

\.  The  goods  which  form  the  subject  of  a  contract  to  sell 
may  be  either  existing  goods,  owned  or  possessed  by  the  seller, 
>or  goods  to  be  manufactured  or  acquired  by  the  seller  after 
the  making  of  the  contract  to  sell,  in  this  chapter  called  "fu- 
ture goods." 

2.  There  may  be  a  contract  to  sell  goods,  the  acquisition  of 
which  by  the  seller  depends  upon  a  contingency  which  may 
or  may  not  happen. 

3.  Where  the  parties  purport  to  effect  a  present  sale  of 
future  goods,  the  agreement  operates  as  a  contract  to  sell  the 
goods. 

Mass.  G.  L.,  c.  106,  §7. 

6.  How  may  fungible  goods  be  sold? 

\.  There  may  be  a  contract  to  sell  or  a  sale  of  an  undivided 
share  of  goods.  If  the  parties  intend  to  effect  a  present  sale, 
the  buyer,  by  force  of  the  agreement,  becomes  an  owner  in 
-common  with  the  owners  of  the  remaining  shares. 

2.  In  case  of  fungible  goods,  there  may  be  a  sale  of  an 
undivided  share  of  a  specific  mass,  though  the  seller  purports 
to  sell  and  the  buyer  to  buy  a  definite  number^  weight  or 
measure  of  the  goods  in  the  mass,  and  though  the  number, 
weight  or  measure  thereof  is  undetermined.  By  such  a  sale 
the  buyer  becomes  owner  in  common  of  such  a  share  of  the 
mass  as  the  number,  weight  or  measure  bought  bears  to  the 
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number,  weight  or  measure  of  the  mass.  If  the  mass  contains 
less  than  the  number,  weight  or  measure  bought,  the  buyer 
becomes  the  owner  of  the  whole  mass  and  the  seller  is  bound 
to  make  good  the  deficiency  from  similar  goods  unless  a  con- 
trary intent  appears. 

Mass.  G.  L.,  c.  106,  §8. 

7.  What  happens  when  the  goods  sold  perish? 

1.  Where  the  parties  purport  to  sell  specific  goods,  and  the 
goods  without  the  knowledge  of  the  seller  have  wholly  per- 
ished at  the  time  when  the  agreement  is  made,  the  agreement 
is  void. 

2.  Where  the  parties  purport  to  sell  specific  goods,  and  the 
goods  without  the  knowledge  of  the  seller  have  perished  or 
have  wholly  or  in  a  material  part  so  deteriorated  in  quality  as 
to  be  substantially  changed  in  character,  the  buyer  may  at  his 
option  treat  the  sale — 

(a)  As  avoided,  or 

(b)  As  transferring  the  property  in  all  of  the  existing 
goods  or  in  so  much  thereof  as  have  not  deteriorated,  and  as 
binding  the  buyer  to  pay  the  full  agreed  price  if  the  sale  was 
indivisible  or  to  pay  the  agreed  price  for  the  goods  in  which 
the  property  passes  if  the  sale  was  divisible. 

Mass.  G.  L.,  c.  106,  §9. 

8.  When  specific  goods  partly  perish  before  risk  passes  to 
buyer  what  happens? 

1 .  If  the  contract  is  to  sell  specific  goods,  and  subsequently, 
but  before  the  risk  passes  to  the  buyer,  without  any  fault  on 
the  part  of  the  seller  or  the  buyer,  the  goods  wholly  perish, 
the  contract  is  thereby  avoided. 

2.  If  the  contract  is  to  sell  specific  goods,  and  subsequently, 
but  before  the  risk  passes  to  the  buyer,  without  any  fault  of 
the  seller  or  the  buyer  part  of  the  goods  perish  or  the  whole 
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or  a  material  part  of  the  goods  so  deteriorate  in  quality  as  to 
be  substantially  changed  in  character,  the  buyer  may  at  his 
option  treat  the  contract — 

(a)  As  avoided,  or 

(b)  As  binding  the  seller  to  transfer  the  property  in  all 
of  the  existing  goods  or  in  so  much  thereof  as  have  not  dete- 
riorated and  as  binding  the  bu)^er  to  pay  the  full  agreed  price 
if  the  contract  was  indivisible,  or  to  pay  the  agreed  price  for 
so  much  of  the  goods  as  the  seller,  at  the  buyer's  option, 
is  bound  to  transfer  if  the  contract  was  divisible. 

Mass.  G.  L.,  c.  106,  §10. 

9.  How  may  the  price  be  fixed  in  a  contract  of  sale? 

1.  The  price  may  be  fixed  by  the  contract,  or  may  be  left 
to  be  fixed  in  such  manner  as  may  be  agreed,  or  may  be  de- 
termined by  the  course  of  dealing  between  the  parties. 

2.  The  price  may  be  made  payable  in  any  personal  prop- 
erty. 

3.  Where  transferring  or  promising  to  transfer  any  interest 
in  real  estate  constitutes  the  whole  or  part  of  the  consideration 
for  transferring  or  for  promising  to  transfer  the  property  in 
goods  this  act  shall  not  apply. 

4.  Where  the  price  is  not  determined  under  paragraphs  ( 1 ) 
or  (2)  of  this  section  the  buyer  must  pay  a  reasonable  price. 
What  is  a  reasonable  price  is  a  question  of  fact  dependent 
on  the  circumstances  of  each  particular  case. 

Mass.  G.  L.,  c.  106,  §11. 

10.  What  are  the  rights  of  a  party  inhere  the  obligation  of 
the  other  to  a  contract  is  not  performed? 

1.  Where  the  obligation  of  either  party  to  a  contract  to 
sell  or  a  sale  is  subject  to  any  condition  which  is  not  per- 
formed, such  party  may  refuse  to  proceed  with  the  contract 
or  sale  or  he  may  waive  performance  of  the  condition.  If  the 
other  party  has  promised  that  the  condition  should  happen 
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or  be  performed,  such  first-mentioned  party  may  also  treat  the 
non-performance  of  the  conditions  as  a  breach  of  warranty. 
2.  Where  the  property  in  the  goods  has  not  passed,  the 
buyer  may  treat  the  fulfilment  by  the  seller  of  his  obligation 
to  furnish  goods  as  described  and  as  warranted  expressly  or 
by  implication  in  the  contract  to  sell  as  a  condition  of  the 
obligation  of  the  buyer  to  perform  his  promise  to  accept  and 
pay  for  the  goods. 

Mass.  G.  L.,  c.  106,  §13. 

11.  What  is  an  express  warranty  in  a  sale? 

Any  affirmation  of  fact  or  any  promise  by  the  seller  relating 
to  the  goods  is  an  express  warranty  if  the  natural  tendency 
of  such  affirmation  or  promise  is  to  induce  the  buyer  to  pur- 
chase goods,  and  if  he  purchases  the  goods  relying  thereon. 
No  affirmation  of  the  value  of  the  goods,  nor  any  statement 
purporting  to  be  a  statement  of  the  seller's  opinion  only,  shall 
be  construed  as  a  warranty. 

Mass.  G.  L.,  c.  106,  §14. 

12.  What  are  the  implied  -warranties  in  sales? 

In  a  contract  to  sell  or  a  sale,  unless  a  contrary  intention 
appears,  there  is — 

1.  An  implied  warranty  on  the  part  of  the  seller  that  in 
the  case  of  a  sale  he  has  a  right  to  sell  the  goods,  and  that  in 
the  case  of  a  contract  to  sell  he  will  have  a  right  to  sell 
the  goods  at  the  time  when  the  property  is  to  pass. 

2.  An  implied  warranty  that  the  buyer  shall  have  and 
enjoy  quiet  possession  of  the  goods  as  against  any  lawful 
claims  existing  at  the  time  of  the  sale. 

3.  An  implied  warranty  that  the  goods  shall  be  free  at  the 
time  of  the  sale  from  any  charge  or  encumbrance  in  favor  of 
any  third  person  not  declared  or  known  to  the  buyer  before 
or  at  the  time  when  the  contract  or  sale  is  made. 

4.  This  section  shall  not,  however,  render  liable  a  sheriff. 


258  COMMON  LEGAL  PRINCIPLES 

auctioneer,  mortgagee  or  other  person  professing  to  sell  by 
virtue  of  authority  in  fact  or  law  goods  in  which  a  third  person 
has  a  legal  or  equitable  interest. 
Mass.  G.  L.,  c.  106,  §15. 

13.  In  the  case  of  sale  by  description  is  there  an  implied 
warranty  that  the  goods  will  correspond? 

Where  there  is  a  contract  to  sell  or  a  sale  of  goods  by  de- 
scription, there  is  an  implied  warranty  that  the  goods  shall 
correspond  with  the  description,  and  if  the  contract  or  sale 
be  by  sample,  as  well  as  by  description,  it  is  not  sufficient  that 
the  bulk  of  the  goods  corresponds  with  the  sample  if  they  do 
not  also  correspond  with  the  description. 
Mass.  G.  L.,  c.  106,  §16. 

14.  Is  there  an  implied  warranty  of  fitness? 

There  is  no  implied  warranty  or  condition  as  to  the  quality 
or  fitness  for  any  particular  purpose  of  goods  supplied  under 
a  contract  to  sell  or  a  sale,  except  as  follows: 

1.  Where  the  buyer,  expressly  or  by  implication,  makes 
known  to  the  seller  the  particular  purpose  for  which  the  goods 
are  required,  and  it  appears  that  the  buyer  relies  on  the  seller's 
skill  or  judgment,  whether  he  be  the  grower  or  manufacturer 
or  not,  there  is  an  implied  warranty  that  the  goods  shall  be 
reasonably  fit  for  such  purpose. 

2.  Where  the  goods  are  bought  by  description  from  a  seller 
who  deals  in  goods  of  that  description,  whether  he  be  the 
grower  or  manufacturer  or  not,  there  is  an  implied  warranty 
that  they  shall  be  of  merchantable  quality. 

3.  If  the  buyer  has  examined  the  goods,  there  is  no  implied 
warranty  as  regards  defects  which  such  examination  ought  to 
have  revealed. 

4.  In  the  case  of  a  contract  to  sell  or  a  sale  of  a  specified 
article  under  its  patent  or  other  trade  name,  there  is  no  im- 
plied warranty  as  to  its  fitness  for  any  particular  purpose. 
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5.  An  implied  warranty  or  condition  as  to  quality  or  fitness 
for  a  particular  purpose  may  be  annexed  by  the  usage  of 
trade. 

6.  An  express  warranty  or  condition  does  not  negative  a 
warranty  or  condition  implied  under  this  chapter  unless  in- 
consistent therewith. 

Mass.  G.  L.,  c.  106,  §17. 

15.  When  may  specific  performance  be  enforced? 

If  the  seller  has  broken  a  contract  to  deliver  specific  or 
ascertained  goods,  a  court  having  the  powers  of  a  court  of 
equity  may,  if  it  thinks  fit,  on  the  application  of  the  buyer,  by 
its  judgment  or  decree  direct  that  the  contract  shall  be  per- 
formed specifically,  without  giving  the  seller  the  option  of 
retaining  the  goods  on  payment  of  damages.  The  judgment 
or  decree  may  be  unconditional,  or  upon  such  terms  and  condi- 
tions as  to  damages,  payment  of  the  price  and  otherwise,  as 
the  court  may  deem  just. 

Mass.  G.  L.,  c.  106,  §57. 

16.  Is  there  an  implied  warranty  in  a  sale  by  sample? 

In  the  case  of  a  contract  to  sell  or  a  sale  by  sample — 

(a)  There  is  an  implied  warranty  that  the  bulk  shall  cor- 
respond with  the  sample  in  quality. 

(b)  There  is  an  implied  warranty  that  the  buyer  shall 
have  a  reasonable  opportunity  of  comparing  the  bulk  with  the 
sample,  except  as  otherwise  provided  in  section  thirty-six  (3) 
(par.  34). 

(c)  If  the  seller  is  a  dealer  in  goods  of  that  kind,  there  is 
an  implied  warranty  that  the  goods  shall  be  free  from  any 
defect,  rendering  them  unmerchantable,  which  would  not  be 
apparent  on  reasonable  examination  of  the  sample. 

Mass.  G.  L.,  c.  106,  §18. 
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17.  When  does  property  pass  in  a  contract  to  sell  unascer- 
tained goods? 

If  the  contract  is  to  sell  unascertained  goods  no  property 
therein  passes  to  the  buyer  unless  and  until  the  goods  are 
ascertained,  but  property  in  an  undivided  share  of  ascertained 
goods  may  pass  as  provided  in  section  eight  (par.  6). 

Mass.  G.  L.,  c.  106,  §19. 

18.  When  does  property  pass  in  a  sale  of  specific  property? 

\.  If  the  contract  is  to  sell  specific  or  ascertained  goods, 
the  property  therein  passes  to  the  buyer  at  such  time  as  the 
parties  to  the  contract  intend. 

2.  For  the  purpose  of  ascertaining  the  intention  of  the 
parties,  regard  shall  be  had  to  the  terms  of  the  contract,  the 
conduct  of  the  parties,  usage  of  trade,  and  the  circumstances 
of  the  case. 

Mass.  G.  L.,  c.  106,  §20. 

19.  How  is  the  intention  of  parties  ascertained  in  a  con- 
tract  of  sale? 

Unless  a  different  intention  appears,  the  following  rules 
for  ascertaining  the  intention  of  the  parties  as  to  the  time 
when  the  property  in  the  goods  is  to  pass  to  the  buyer  shall 
govern : 

Rule  1 .  If  there  is  an  unconditional  contract  to  sell  specific 
goods,  in  a  deliverable  state,  the  property  in  the  goods  passes 
to  the  buyer  when  the  contract  is  made,  and  it  is  immaterial 
whether  the  time  of  payment  or  the  time  of  delivery,  or  both, 
be  postponed. 

Rule  2.  If  there  is  a  contract  to  sell  specific  goods  and 
the  seller  is  bound  to  do  something  to  the  goods  for  the  pur- 
pose of  putting  them  into  a  deliverable  state,  the  property 
does  not  pass  until  such  thing  be  done. 

Rule  3.  (1)  When  goods  are  delivered  to  the  buyer  ''on 
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sale  or  return,"  or  on  other  terms  indicating  an  intention  to 
make  a  present  sale  but  to  give  the  buyer  an  option  to  return 
the  goods  instead  of  paying  the  price,  the  property  passes  to 
the  buyer  on  delivery,  but  he  may  revest  the  property  in  the 
seller  by  returning  or  tendering  the  goods  within  the  time 
fixed  in  the  contract,  or  if  no  time  has  been  fixed  within  a 
reasonable  time. 

(2)  When  goods  are  delivered  to  the  buyer  on  approval 
or  on  trial  or  on  satisfaction,  or  other  similar  terms,  the 
property  therein  passes  to  the  buyer — 

(a)  When  he  signifies  his  approval  or  acceptance  to  the 
seller  or  does  any  other  act  adopting  the  transaction. 

(b)  If  he  does  not  signify  his  approval  or  acceptance  to 
the  seller,  but  retains  the  goods  without  giving  notice  of  re- 
jection, then,  if  a  time  has  been  fixed  for  the  return  of  the 
goods,  on  the  expiration  of  such  time,  or,  if  no  time  has  been 
fixed,  on  the  expiration  of  a  reasonable  time.  What  is  a  reason- 
able time  is  a  question  of  fact. 

Rule  4.  (1)  If  there  is  a  contract  to  sell  unascertained  or 
future  goods  by  description,  and  goods  of  that  description  and 
in  a  deliverable  state  are  unconditionally  appropriated  to  the 
contract,  either  by  the  seller  with  the  assent  of  the  buyer,  or 
by  the  buyer  with  the  assent  of  the  seller,  the  property  in  the 
goods  thereupon  passes  to  the  buyer.  Such  assent  may  be  ex- 
pressed or  implied,  and  may  be  given  either  before  or  after 
the  appropriation  is  made. 

(2)  Where,  in  pursuance  of  a  contract  to  sell,  the  seller 
delivers  the  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee, 
whether  named  by  the  buyer  or  not,  for  the  purpose  of  trans- 
mission to  or  holding  for  the  buyer,  he  is  presumed  to  have 
unconditionally  appropriated  the  goods  to  the  contract,  except 
in  the  cases  provided  for  in  Rule  5  and  in  the  following  sec- 
tion. This  presumption  is  applicable,  although  by  the  terms 
of  the  contract,  the  buyer  is  to  pay  the  price  before  receiving 
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delivery  of  the  goods,  and  they  are  marked  with  the  words 
"collect  on  delivery"  or  their  equivalent. 

Rule  5.  If  a  contract  to  sell  requires  the  seller  to  deliver 
the  goods  to  the  buyer,  or  at  a  particular  place,  or  to  pay 
the  freight  or  cost  of  transportation  to  the  buyer,  or  to  a  par- 
ticular place,  the  property  does  not  pass  until  the  goods  have 
been  delivered  to  the  buyer  or  have  reached  the  place  agreed 

upon. 

Mass.  G.  L.,  c.  106,  §21. 

20.  Hou)  may  the  seller  reserve  the  right  of  possession  of 
goods? 

If  there  is  a  contract  to  sell  specific  goods,  or  if  goods  are 
subsequently  appropriated  to  the  contract,  the  seller  may,  by 
the  terms  of  the  contract  or  appropriation,  reserve  the  right 
of  possession  or  property  in  the  goods  until  certain  conditions 
have  been  fulfilled.  The  right  of  possession  or  property  may 
thus  be  reserved  nothwithstanding  the  delivery  of  the  goods  to 
the  buyer,  or  to  a  carrier  or  other  bailee  for  the  purpose  of 
transmission  to  the  buyer. 

Mass.  G.  L.,  c.  106,  §22. 

21.  Hoiv  are  goods  sold  at  auction? 

In  a  sale  by  auction — 

1.  Where  goods  are  put  up  in  lots,  each  lot  is  the  subject 
of  a  separate  contract  of  sale. 

2.  Such  sale  is  complete  when  the  auctioneer  announces 
its  completion  by  the  fall  of  the  hammer,  or  in  other  cus- 
tomary manner.  Until  such  announcement  is  made  any  bidder 
may  retract;  and  the  auctioneer  may  withdraw  the  goods  from 
sale  unless  the  auction  has  been  announced  to  be  without  re- 
serve. 

3.  A  right  to  bid  may  be  reserved  expressly  by  or  on  be- 
half of  the  seller. 

4.  If  notice  has  not  been  given  that  such  sale  is  subject  to 
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a  right  to  bid  on  behalf  of  the  seller,  it  shall  be  unlawful  for 
the  seller  to  bid  himself  or  to  employ  or  induce  any  person 
to  bid  on  his  behalf,  or  for  the  auctioneer  to  employ  or  induce 
any  person  to  bid  on  behalf  of  the  seller  or  knowingly  to 
take  any  bid  from  the  seller  or  any  person  employed  by  him. 
Any  sale  contravening  this  paragraph  may  be  treated  as  frau- 
dulent by  the  buyer. 

Mass.  G.  L.,  c.  106,  §23. 

22.  How  long  do  goods  remain  at  the  seller  s  risk? 
Unless  otherwise  agreed,  the  goods  remain  at  the  seller's 

risk  until  the  property  therein  passes  to  the  buyer,  but  when 
the  property  therein  has  so  passed  the  goods  are  at  the  buyer's 
risk  whether  delivery  has  been  made  or  not,  except  that — 

(a)  If  delivery  of  the  goods  has  been  made  to  the  buyer, 
or  to  a  bailee  for  the  buyer,  in  pursuance  of  the  contract  and 
the  property  in  the  goods  has  been  retained  by  the  seller  merely 
to  secure  performance  by  the  buyer  of  his  obligations  under 
the  contract,  the  goods  are  at  the  buyer's  risk  from  the  time 
of  such  delivery. 

(b)  If  delivery  has  been  delayed  through  the  fault  of 
either  buyer  or  seller,  the  goods  are  at  the  risk  of  the  party  in 
fault  as  regards  any  loss  which  might  not  have  occurred  but 
for  such  fault. 

Mass.  G.  L.,  c.  106,  §24. 

23.  What  passes  when  a  man  sells  goods  that  are  not  his 
own? 

1.  If  goods  are  sold  by  a  person  who  is  not  the  owner  there- 
of, and  who  does  not  sell  them  under  the  authority  or  with 
the  consent  of  the  owner,  the  buyer  acquires  no  better  title 
to  the  goods  than  the  seller  had,  unless  the  owner  of  the  goods 
is  by  his  conduct  precluded  from  denying  the  seller's  authority 
to  sell. 

2.  Nothing  in  this  chapter,  however,  shall  affect — 
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(a)  Any  law  relating  to  factors  or  the  recording  of  instru- 
ments, or  enabling  the  apparent  owner  of  goods  to  dispose  of 
them  as  if  he  were  the  true  owner  thereof. 

(b)  The  validity  of  any  contract  to  sell  or  sale  under  any 
special  common  law  or  statutory  power  of  sale  or  under  the 
order  of  a  court  of  competent  jurisdiction. 

Mass.  G.  L.,  c.  106,  §25. 

24.  What  happens  ivhen  the  seller  has  a  voidable  title  only? 

If  the  seller  of  goods  has  a  voidable  title  thereto,  but  his 
title  has  not  been  avoided  at  the  time  of  the  sale,  the  buyer 
acquires  a  good  title  to  the  goods ;  provided,  that  he  buys  them 
in  good  faith,  for  value,  and  without  notice  of  the  seller's 
defect  of  title. 

Mass.  G.  L.,  c.  106,  §26. 

25.  What  happens  where  a  person  sells  the  same  goods  a 
second  time? 

If  a  person  having  sold  goods  continues  in  possession  there- 
of or  of  negotiable  documents  of  title  thereto,  the  delivery 
or  transfer  by  such  person,  or  by  an  agent  acting  for  him,  of 
the  goods  or  document  of  title  under  any  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  receiving  and  paying  value 
for  the  same  in  good  faith  and  without  notice  of  the  previous 
sale,  shall  have  the  same  effect  as  if  the  person  making  the 
delivery  or  transfer  were  expressly  authorized  by  the  owner 
of  the  goods  to  make  the  same. 

Mass.  G.  L.,  c.  106,  §27. 

26.  When  the  seller  remains  in  possession  apparently  frau- 
dulently has  the  creditor  of  the  seller  any  right  in  them? 

If  a  person  having  sold  goods  continues  in  possession  there- 
of, or  of  negotiable  documents  of  title  thereto,  and  such  reten- 
tion of  possession  is  fraudulent  in  fact  or  is  deemed  fraudulent 
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under  any  rule  of  law,  a  creditor  of  the  seller  may  treat  the 
sale  as  void. 

Mass.  G.  L.,  c.  106,  §28. 

27.  What  is  a  negotiable  document  of  title? 

A  document  of  title  in  which  it  is  stated  that  the  goods  des- 
ignated therein  will  be  delivered  to  the  bearer,  or  to  the  order 
of  any  person  named  in  such  document,  is  a  negotiable  docu- 
ment of  title. 

Mass.  G.  L.,  c.  106,  §29. 

28.  What  are  the  duties  of  seller  and  buyer  in  a  sale? 

It  shall  be  the  duty  of  the  seller  to  deliver  the  goods,  and 
of  the  buyer  to  accept  and  pay  for  them,  in  accordance  with 
the  terms  of  the  contract  to  sell  or  sale. 
Mass.  G.  L.,  c.  106,  §30. 

29.  When  should  delivery  of  goods  and  payment  of  price 
take  place? 

Unless  otherwise  agreed,  delivery  of  the  goods  and  payment 
of  the  price  are  concurrent  conditions ;  that  is  to  say,  the  seller 
must  be  ready  and  willing  to  give  possession  of  the  goods  to 
the  buyer  in  exchange  for  the  price,  and  the  buyer  must  be 
ready  and  willing  to  pay  the  price  in  exchange  for  possession 
of  the  goods. 

Mass.  G.  L.,  c.  106,  §31. 

30.  Is  it  the  duty  of  the  seller  to  send  the  goods  to  the 
buyer? 

1.  Whether  it  is  for  the  buyer  to  take  possession  of  the 
goods  or  for  the  seller  to  send  them  to  the  buyer,  depends  in 
each  case  on  the  contract,  express  or  implied,  between  the 
parties.  Apart  from  any  such  contract,  express  or  implied,  or 
usage  of  trade  to  the  contrary,  the  place  of  delivery  is  the 
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seller's  place  of  business,  if  he  has  one,  and  if  not,  his  resi- 
dence; but  in  case  of  a  contract  to  sell  or  a  sale  of  specific 
goods,  which  to  the  knowledge  of  the  parties  when  the  con- 
tract or  the  sale  was  made  were  in  some  other  place,  then 
that  place  is  the  place  of  delivery. 

2.  If  by  a  contract  to  sell  or  a  sale  the  seller  is  bound  to  send 
the  goods  to  the  buyer,  but  no  time  for  sending  them  is  fixed 
the  seller  is  bound  to  send  them  within  a  reasonable  time. 

3.  If  the  goods  at  the  time  of  sale  are  in  the  possession 
of  a  third  person,  the  seller  does  not  fulfil  his  obligation  to 
deliver  to  the  buyer  unless  and  until  such  third  person  ac- 
knowledges to  the  buyer  that  he  holds  the  goods  on  the  buyer's 
behalf;  but  as  against  all  others  than  the  seller  the  buyer  shall 
be  regarded  as  having  received  delivery  from  the  time  when 
such  third  person  first  has  notice  of  the  sale.  Nothing  in  this 
section,  however,  shall  affect  the  operation  of  the  issue  or 
transfer  of  any  document  of  title  to  goods. 

4.  Demand  or  tender  of  delivery  may  be  treated  as  inef- 
fectual unless  made  at  a  reasonable  hour.  What  is  a  reason- 
able hour  is  a  question  of  fact. 

5.  Unless  otherwise  agreed,  the  expenses  of  and  incident  to 
putting  the  goods  into  a  deliverable  state  shall  be  borne  by 
the  seller. 

Mass.  G.  L.,  c.  106,  §32. 

31.  What  are  the  buyer  s  rights  "when  the  seller  delivers  a 
less  quantity  than  sold? 

1.  If  the  seller  delivers  to  the  buyer  a  quantity  of  goods 
less  than  he  contracted  to  sell,  the  buyer  may  reject  them, 
but  if  the  buyer  accepts  or  retains  the  goods  so  delivered, 
knowing  that  the  seller  will  not  perform  the  contract  in  full, 
he  shall  pay  for  them  at  the  contract  rate.  If,  however,  the 
buyer  has  used  or  disposed  of  the  goods  delivered  before  he 
knows  that  the  seller  will  not  so  perform,  the  buyer  shall 
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not  be  liable  for  more  than  the  fair  value  to  him  of  the  goods 
so  received. 

2.  If  the  seller  delivers  to  the  buyer  a  quantity  of  goods 
larger  than  he  contracted  to  sell,  the  buyer  may  accept  the 
goods  included  in  the  contract  and  reject  the  rest,  or  he  may 
reject  the  whole.  If  the  buyer  accepts  the  whole  of  the  goods 
so  delivered  he  shall  pay  for  them  at  the  contract  rate. 

3.  If  the  seller  delivers  to  the  buyer  the  goods  which  he 
contracted  to  sell  mixed  with  goods  of  a  different  description 
not  included  in  the  contract,  the  buyer  may  accept  the  goods 
which  are  in  accordance  with  the  contract  and  reject  the  rest, 
or  he  may  reject  the  whole. 

4.  The  provisions  of  this  section  are  subject  to  any  usage 
of  trade,  special  agreement,  or  course  of  dealing  between  the 

parties. 

Mass.  G.  L.,  c.  106,  §33.      , 

32.  Is  a  buyer  hound  to  accept  delivery  by  instalments? 

1.  Unless  otherwise  agreed,  the  buyer  of  goods  is  not  bound 
to  accept  delivery  thereof  by  instalments. 

2.  If  there  is  a  contract  to  sell  goods  to  be  delivered  by 
stated  instalments,  which  are  to  be  separately  paid  for,  and 
the  seller  makes  defective  deliveries  in  respect  of  one  or  more 
instalments  or  the  buyer  neglects  or  refuses  to  take  delivery 
of  or  pay  for  one  or  more  instalment,  it  depends  m  each  case 
on  the  terms  of  the  contract  and  the  circumstances  of  the 
case  whether  the  breach  of  contract  is  so  material  as  to  justify 
the  injured  party  in  refusing  to  proceed  further,  and 
suing  for  damages  for  breach  of  the  entire  contract,  or 
whether  the  breach  is  severable,  giving  rise  to  a  claim  for 
compensation,  but  not  to  a  right  to  treat  the  whole  contract 
as  broken. 

Mass.  G.  L.,  c.  106,  §34. 
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33.  Is  delivery  of  goods  to  a  carrier  deemed  delivery  to  the 
buyer? 

1 .  If,  in  pursuance  of  a  contract  to  sell  or  a  sale,  the  seller 
is  authorized  or  required  to  send  the  goods  to  the  buyer, 
deliver}^  of  the  goods  to  a  carrier,  whether  named  by  the  buyer 
or  not,  for  the  purpose  of  transmission  to  the  buyer,  is  deemed 
a  delivery  of  the  goods  to  the  buyer,  except  as  provided  in 
rule  five  of  section  twenty-one  (par.  19),  or  unless  a  contrary 
intent  appear. 

2.  Unless  otherwise  authorized  by  the  buyer,  the  seller 
shall  make  such  contract  with  the  carrier  on  behalf  of  the 
buyer  as  may  be  reasonable,  having  regard  to  the  nature  of 
the  goods  and  the  other  circumstances  of  the  case.  If  the  seller 
omits  so  to  do,  and  the  goods  are  lost  or  damaged  in  course 
of  transit,  the  buyer  may  decline  to  treat  the  delivery  to  the 
carrier  as  a  delivery  to  himself,  or  may  hold  the  seller  respon- 
sible in  damages. 

3.  Unless  otherwise  agreed,  if  goods  are  sent  by  the  seller 
to  the  buyer  under  circumstances  wherein  the  seller  knows 
or  ought  to  know  that  it  is  usual  to  insure,  the  seller  shall 
give  such  notice  to  the  buyer  as  may  enable  him  to  insure  them 
during  their  transit,  and,  if  the  seller  fails  so  to  do,  the  goods 
shall  be  deemed  to  be  at  his  risk  during  such  transit. 

Mass.  G.  L.,  c.  106,  §35. 

34.  When  is  the  buyer  entitled  to  examine  goods  before 
accepting? 

1.  If  goods  which  he  has  not  previously  examined  are  de- 
livered to  the  buyer,  he  is  not  deemed  to  have  accepted  them 
unless  and  until  he  has  had  a  reasonable  opportunity  of  ex- 
amining them  for  the  purpose  of  ascertaining  whether  they 
conform  to  the  contract. 

2.  Unless  otherwise  agreed,  when  the  seller  tenders  de- 
livery of  goods  to  the  buyer,  he  is  bound,  on  request,  to  afford 
the  buyer  a  reasonable  opportunity  of  examining  the  goods  for 


SALES  269 

the  purpose  of  ascertaining  whether  they  conform  to  the  con- 
tract. 

3.  If  goods  are  deHvered  to  a  carrier  by  the  seller,  in  accord- 
ance with  an  order  from  or  agreement  with  the  buyer,  upon 
the  terms  that  they  shall  not  be  delivered  by  the  carrier  to  the 
buyer  until  he  has  paid  the  price,  whether  such  terms  are  indi- 
cated by  marking  the  goods  with  the  words  "collect  on  de- 
livery" or  otherwise,  the  buyer  is  not  entitled  to.  examine  the 
goods  before  payment  of  the  price  in  the  absence  of  an  agree- 
ment permitting  such  examination. 

Mass.  G.  L.,  c.  106,  §36. 

35.  When  is  the  buyer  deemed  to  have  accepted  the  goods? 

The  buyer  is  deemed  to  have  accepted  the  goods  when  he 
intimates  to  the  seller  that  he  has  accepted  them,  or  when  the 
goods  have  been  delivered  to  him  and  he  does  any  act  in  rela- 
tion thereto  which  is  inconsistent  with  the  seller's  ownership, 
or  when,  after  the  lapse  of  a  reasonable  time,  he  retains  the 
goods  without  intimating  to  the  seller  that  he  has  rejected 

them. 

Mass.  G.  L.,  c.  106,  §37. 

36.  Does  acceptance  of  goods  by  buyer  discharge  "warranty? 

In  the  absence  of  an  express  or  implied  agreement  of  the 
parties,  acceptance  of  the  goods  by  the  buyer  shall  not  dis- 
charge the  seller  from  liability  in  damages  or  other  legal 
remedy  for  breach  of  any  promise  or  warranty  in  the  contract 
to  sell  or  the  sale.  But,  if,  after  acceptance  of  the  goods,  the 
buyer  fails  to  give  notice  to  the  seller  of  the  breach  of  any 
promise  or  warranty  with  a  reasonable  time  after  the  buyer 
knows,  or  ought  to  know  of  such  breach,  the  seller  shall  not 
be  liable  therefor. 

Mass.  G.  L.,  c.  106,  §38. 
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37.  Where  buyer  refuses  to  accept  goods  what  are  the  rights 
of  the  parties? 

Unless  otherwise  agreed,  if  goods  are  delivered  to  the  buyer, 
and  he  refuses  to  accept  them,  having  the  right  so  to  do,  he 
is  not  bound  to  return  them  to  the  seller,  but  it  is  sufficient 
if  he  notifies  the  seller  that  he  refuses  to  accept  them. 

Mass.  G.  L.,  c.  106,  §39. 

38.  What  are  the  rights  of  the  seller  when  the  buyer  re' 
fuses  to  take  the  goods  ivithin  a  reasonable  time? 

When  the  seller  is  ready  and  willing  to  deliver  the  goods, 
and  requests  the  buyer  to  take  delivery,  and  the  buyer  does 
not  do  so  within  a  reasonable  time  after  such  request,  he  is 
liable  to  the  seller  for  any  loss  caused  by  his  neglect  or  re- 
fusal so  to  do,  and  also  for  a  reasonable  charge  for  the  care 
and  custody  of  the  goods.  If  the  neglect  or  refusal  of  the 
buyer  to  take  delivery  amounts  to  a  repudiation  or  breach  of 
the  entire  contract,  the  seller  shall  have  the  rights  against  the 
goods  and  on  the  contract  hereinafter  provided  in  favor  of 
the  seller  when  the  buyer  is  in  default. 
Mass.  G.  L.,  c.  106,  §40. 

39.  When  is  a  seller  deemed  to  be  an  unpaid  seller? 

\.  The  seller  of  goods  is  deemed  to  be  an  unpaid  seller 
within  the  meaning  of  this  chapter: — 

(a)  When  the  whole  of  the  price  has  not  been  paid  or  ten- 
dered. 

(b)  When  a  bill  of  exchange  or  other  negotiable  instru- 
ment has  been  received  as  conditional  payment,  and  the  con- 
dition on  which  it  was  received  has  been  broken  by  reason 
of  the  dishonor  of  the  instrument,  the  insolvency  of  the  buyer, 
or  otherwise. 

Mass.  G.  L.,  c.  106,  §41. 
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40.  What  are  the  rights  of  an  unpaid  seller? 

1.  Notwithstanding  that  the  property  in  the  goods  may 
have  passed  to  the  buyer,  the  unpaid  seller  or  goods,  as  such, 
has — 

(a)  A  lien  on  the  goods  or  right  to  retain  them  for  the 
price  while  in  possession  of  them. 

(b)  In  case  of  the  insolvency  of  the  buyer,  a  right  of  stop- 
ping the  goods  in  transit  after  he  has  parted  with  their  pos- 
session. 

(c)  A  right  of  resale  as  hereinafter  limited. 

(d)  A  right  to  rescind  the  sale  as  hereinafter  limited. 

2.  If  the  property  in  goods  has  not  passed  to  the  buyer,  the 
unpaid  seller  has,  in  addition  to  his  other  remedies,  a  right 
to  withhold  delivery  similar  to  and  coextensive  with  his  rights 
of  lien  and  stoppage  in  transit  where  the  property  has  passed 
to  the  buyer. 

Mass.  G.  L.,  c.  106,  §42. 

41.  Under  zvhat  circumstances  is  the  unpaid  seller  entitled 
to  retain  possession  of  goods? 

1.  The  unpaid  seller  of  goods  in  possession  of  them  is  en- 
titled to  retain  such  possession  until  payment  or  tender  of  the 
price  in  the  following  cases: 

(a)  If  the  goods  have  been  sold  without  any  stipulation 
as  to  credit. 

(b)  If  the  goods  have  been  sold  on  credit,  but  the  term  of 
credit  has  expired. 

(c)  If  the  buyer  becomes  insolvent. 

2.  The  seller  may  exercise  his  right  of  lien  notwithstanding 

that  he  is  in  possession  of  the  goods  as  agent  or  bailee  for  the 

buyer. 

Mass.  G.  L.,  c.  106,  §43. 
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42.  Where  an  unpaid  seller  has  made  part  delivery  of  the 
goods  may  he  retain  his  lien  on  the  remainder? 

If  an  unpaid  seller  has  made  part  delivery  of  the  goods, 
he  may  exercise  his  right  of  lien  on  the  remainder,  unless  such 
part  delivery  was  made  under  such  circumstances  as  to  show 
an  intent  to  waive  the  lien  or  right  of  retention. 
Mass.  G.  L.,  c.  106,  §44. 

43.  When  does  the  unpaid  seller  lose  his  lien? 

\.  The  unpaid  seller  of  goods  loses  his  lien  thereon — 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee 
for  the  purpose  of  transmission  to  the  buyer  without  reserving 
the  property  in  the  goods  or  the  right  to  the  possession  thereof. 

(b)  When  the  buyer  or  his  agent  lawfully  obtains  posses- 
sion of  the  goods. 

(c)  By  waiver  thereof. 

2.  The  unpaid  seller  of  goods,  having  a  lien  thereon,  does 
not  lose  his  lien  by  reason  only  that  he  has  obtained  a  judg- 
ment or  decree  for  the  price  of  the  goods. 
Mass.  G.  L.,  c.  106,  §45. 

44.  When  has  the  seller  the  right  of  stoppage  in  transit? 

When  the  buyer  of  goods  is  or  becomes  insolvent,  the  un- 
paid seller  who  has  parted  with  the  possession  of  the  goods 
has  the  right  of  stopping  them  in  transit;  that  is  to  say,  he 
may  resume  possession  of  the  goods  at  any  time  while  they 
are  in  transit,  and  he  will  then  become  entitled  to  the  same 
rights  relative  to  the  goods  which  he  would  have  had  if  he 
had  never  parted  with  the  possession. 
Mass.  G.  L.,  c.  106,  §46. 

45.  When  are  goods  in  transit? 

1.  Goods  are  in  transit  within  the  meaning  of  the  preceding 
section — 


I 
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(a)  From  the  time  when  delivered  to  a  carrier  by  land  or 
water,  or  other  bailee,  for  the  purpose  of  transmission  to  the 
buyer,  until  the  buyer,  or  his  agent  in  that  behalf,  takes  de- 
livery of  them  from  such  carrier  or  other  bailee. 

(b)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier 
or  other  bailee  continues  in  possession  of  them,  even  if  the 
seller  has  refused  to  receive  them  back. 

2.  Goods  are  no  longer  in  transit  within  the  meaning  of  the 
preceding  section — 

(a)  If  the  buyer,  or  his  agent  in  that  behalf,  obtains  de- 
livery of  the  goods  before  their  arrival  at  the  appointed  des- 
tination. 

(b)  If,  after  the  arrival  of  the  goods  at  such  destination, 
the  carrier  or  other  bailee  acknowledges  to  the  buyer  or  his 
agent  that  he  holds  the  goods  on  his  behalf  and  continues  in 
their  possession  as  bailee  for  the  buyer  or  his  agent;  and  it  is 
immaterial  that  a  further  destination  for  the  goods  may  have 
been  designated. 

(c)  If  the  carrier  or  other  bailee  wrongfully  refuses  to  de- 
liver the  goods  to  the  buyer,  or  his  agent  in  that  behalf. 

3.  If  goods  are  delivered  to  a  ship  chartered  by  the  buyer, 
it  depends  on  the  circumstances  of  the  particular  case  whether 
they  are  in  the  possession  of  the  master  as  a  carrier,  or  as 
agent  of  the  buyer. 

4.  If  part  delivery  of  the  goods  has  been  made  to  the  buyer, 
or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may  be 
stopped  in  transit,  unless  such  part  delivery  has  been  made 
under  such  circumstances  as  to  show  an  agreement  with  the 
buyer  to  give  up  possession  of  the  whole  of  the  goods. 

Mass.  G.  L.,  c.  106,  §47. 

46.  Hoiv  may  the  unpaid  seller  exercise  his  right  of  stop' 
page  in  transit? 

1.  The  unpaid  seller  may  exercise  his  right  of  stoppage  in 
transit  either  by  obtaining  actual  possession  of  the  goods,  or  by 
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giving  notice  of  his  claim  to  the  carrier  or  other  bailee  in 
possession  thereof.  Such  notice  may  be  given  either  to  the 
person  in  actual  possession  of  the  goods  or  to  his  principal. 
In  the  latter  case  the  notice,  to  be  effectual,  must  be  given  at 
such  time  and  under  such  circumstances  that  the  principal, 
by  the  exercise  of  reasonable  diligence,  may  prevent  a  de- 
livery to  the  buyer. 

2.  When  notice  of  stoppage  in  transit  is  given  by  the  seller 
to  the  carrier  or  other  bailee  in  possession  of  the  goods,  he 
must  redeliver  them  to,  or  according  to  the  direction  of,  the 
seller,  at  the  latter's  expense.  If,  however,  a  negotiable  docu- 
ment of  title  representing  the  goods  has  been  issued  by  the 
carrier  or  other  bailee,  he  shall  not  be  obliged  to  deliver,  or 
be  justified  in  delivering,  the  goods  to  the  seller  unless  such 
document  is  first  surrendered  for  cancelation. 
Mass.  G.  L.,  c.  106,  §48. 

47.   When  may  the  seller  make  a  resale  of  the  goods? 

1.  If  the  goods  are  perishable,  or  if  the  seller  expressly 
reserves  the  right  of  resale  in  the  case  the  buyer  makes  default, 
or  if  the  buyer  has  been  in  default  in  the  payment  of  the  price 
an  unreasonable  time,  an  unpaid  seller  having  a  right  of  lien 
or  having  stopped  the  goods  in  transit  may  resell  the  goods. 
He  shall  not  thereafter  be  liable  to  the  original  buyer  upon 
the  contract  to  sell  or  upon  the  sale,  or  for  any  profit  made 
by  such  resale,  but  may  recover  from  the  buyer  damages  for 
any  loss  occasioned  by  the  buyer's  breach. 

2.  If  a  resale  is  made,  as  authorized  by  this  section,  the 
buyer  acquires  a  good  title  as  against  the  original  buyer. 

3.  It  is  not  essential  to  the  validity  of  a  resale  that  notice 
of  an  intention  to  resell  the  goods  be  given  by  the  seller  to  the 
original  buyer.  But  if  the  right  to  resell  is  not  based  on  the 
perishable  nature  of  the  goods  or  upon  an  express  provision 
of  the  contract  or  of  the  sale,  the  giving  or  failure  to  give 
such  notice  shall  be  relevant  in  any  issue  involving  the  ques- 
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tion  whether  the  buyer  had  been  in  default  an  unreasonable 
time. 

4.  It  is  not  essential  to  the  validity  of  a  resale  that  notice 
of  the  time  and  place  thereof  be  given  by  the  seller  to  the 
original  buyer. 

5.  The  seller  is  bound  to  exercise  reasonable  care  and  judg- 
ment in  making  a  resale,  and  subject  to  this  requirement  may 
make  a  resale  either  by  public  or  private  sale. 

Mass.  G.  L.,  c.  106,  §49. 

48.  How  may  an  unpaid  seller  rescind  the  contract  of  sale? 

1.  An  unpaid  seller  having  a  right  of  lien  or  having  stopped 
the  goods  in  transit,  may  rescind  the  transfer  of  title  and  re- 
sume the  property  in  the  goods,  if  he  expressly  reserved  the 
right  to  do  so  in  case  of  the  buyer's  default,  or  if  the  buyer  has 
been  in  default  in  the  payment  of  the  price  an  unreasonable 
time.  The  seller  shall  not  thereafter  be  liable  to  the  buyer 
upon  the  contract  to  sell  or  the  sale,  but  may  recover  from 
the  buyer  damages  for  any  loss  occasioned  by  the  buyer's 
breach. 

2.  The  transfer  of  title  shall  not  be  held  to  have  been 
rescinded  by  an  unpaid  seller  until  he  has  manifested  by  notice 
to  the  buyer  or  by  some  other  overt  act  an  intention  to  rescind. 
Such  overt  act  need  not  be  communicated  to  the  buyer,  but  the 
giving  or  failure  to  give  notice  to  the  buyer  of  the  intention 
to  rescind  shall  be  relevant  in  any  issue  involving  the  question 
whether  the  buyer  had  been  in  default  an  unreasonable  time. 

Mass.  G.  L.,  c.  106,  §50. 

49.  What  right  has  the  unpaid  seller  ivhen  the  buyer  re' 
fuses  to  pay? 

1 .  If,  under  a  contract  to  sell  or  a  sale,  the  property  in  the 
goods  has  passed  to  the  buyer,  and  the  buyer  wrongfully 
neglects  or  refuses  to  pay  therefor  according  to  the  terms  of 


276  COMMON  LEGAL  PRINCIPLES 

the  contract  or  the  sale,  the  seller  may  maintain  an  action 
against  him  for  the  price. 

2.  If,  under  a  contract  to  sell  or  a  sale,  the  price  is  payable 
on  a  day  certain,  irrespective  of  delivery  or  of  transfer  of 
title,  and  the  buyer  wrongfully  neglects  or  refuses  to  pay  such 
price,  the  seller  may  maintain  an  action  for  the  price,  although 
the  property  in  the  goods  has  not  passed  and  the  goods  have 
not  been  appropriated  to  the  contract.  But  it  shall  be  a  defense 
to  such  an  action  that  the  seller  at  any  time  before  judg- 
ment in  such  action  has  manifested  an  inability  to  perform 
the  contract  or  the  sale  on  his  part  or  an  intention  not  to  per- 
form it. 

3.  Although  the  property  in  the  goods  has  not  passed,  if 
they  cannot  be  readily  resold  for  a  reasonable  price,  and  if 
the  provisions  of  paragraph  (4)  of  the  following  section  are 
not  applicable,  the  seller  may  offer  to  deliver  the  goods  to  the 
buyer,  and,  if  the  buyer  refuses  to  receive  them,  may  notify 
the  buyer  that  the  goods  are  thereafter  held  by  the  seller  as 
bailee  for  the  buyer.  Thereafter  the  seller  shall  treat  the  goods 
as  the  buyer's,  and  may  maintain  an  action  for  the  price. 

Mass.  G.  L.,  c.  106,  §52. 

50.  What  are  the  rights  of  the  seller  when  the  buyer  refuses 
to  accept? 

1 .  If  the  buyer  wrongfully  neglects  or  refuses  to  accept  and 
pay  for  the  goods,  the  seller  may  maintain  an  action  against 
him  for  damages  for  non-acceptance. 

2.  The  measure  of  damages  shall  be  the  estimated  loss 
directly  and  naturally  resulting,  in  the  ordinary  course  of 
events,  from  the  buyer's  breach  of  contract. 

3.  If  there  is  an  available  market  for  the  goods  in  question, 
the  measure  of  damages,  in  the  absence  of  special  circum- 
stances showing  proximate  damage  of  a  greater  amount,  shall 
be  the  difference  between  the  contract  price  and  the  market 
or  current  price  at  the  time  when  the  goods  ought  to  have 
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been  accepted,  or,  if  no  time  was  fixed  for  acceptance,  then 
at  the  time  of  the  refusal  to  accept. 

4.  If,  while  labor  or  expense  of  material  amount  are  neces- 
sary on  the  part  of  the  seller  to  enable  him  to  fulfil  his  obliga- 
tions under  the  contract  to  sell  or  the  sale,  the  buyer  repu- 
diates the  contract  or  the  sale,  or  notifies  the  seller  to  proceed 
no  further  therewith,  the  buyer  shall  be  liable  to  the  seller 
for  no  greater  damages  than  the  seller  would  have  suffered  if 
he  did  nothing  toward  carrying  out  the  contract  or  the  sale 
after  receiving  notice  of  the  buyer's  repudiation  or  counter- 
mand. The  profit  which  the  seller  would  have  made  if  the 
contract  or  the  sale  had  been  fully  performed  shall  be  con- 
sidered in  estimating  such  damages. 
Mass.  G.  L.,  c.  106,  §53. 

51.  When  may  the  seller  rescind  the  contract? 

If  the  goods  have  not  been  delivered  to  the  buyer,  and  the 
buyer  has  repudiated  the  contract  to  sell  or  sale,  or  has  mani- 
fested his  inability  to  perform  his  obligations  thereunder,  or 
has  committed  a  material  breach  thereof,  the  seller  may  totally 
rescind  the  contract  or  the  sale  by  giving  notice  of  his  election 
so  to  do  to  the  buyer. 

Mass.  G.  L.,  c.  106,  §54. 

52.  What  are  the  rights  of  the  buyer  where  the  seller  re- 
fuses to  deliver? 

1.  If  the  property  in  the  goods  has  not  passed  to  the  buyer, 
and  the  seller  wrongfully  neglects  or  refuses  to  deliver  them, 
the  buyer  may  maintain  an  action  against  the  seller  for  dam- 
ages for  non-delivery. 

2.  The  measure  of  damages  shall  be  the  loss  directly  and 
naturally  resulting,  in  the  ordinary  course  of  events,  from  the 
seller's  breach  of  contract. 

3.  If  there  is  an  available  market  for  the  goods,  the  meas- 
ure of  damages,  in  the  absence  of  special  circumstances  show- 
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ing  proximate  damages  of  a  greater  amount,  shall  be  the 
difference  between  the  contract  price  and  the  market  or  current 
price  of  the  goods  at  the  time  when  they  ought  to  have  been 
delivered,  or,  if  no  time  was  fixed,  then  at  the  time  of  the 
refusal  to  deliver. 

Mass.  G.  L.,  c.  106,  §56. 

53.  What  are  the  rights  of  the  seller  in  the  case  of  breach 
of  warranty?' 

1.  If  there  is  a  breach  of  warranty  by  the  seller,  the  buyer 
may,  at  his  election — 

(a)  Accept  or  keep  the  goods  and  set  up  against  the  seller 
the  breach  of  warranty  by  way  of  recoupment  in  diminution 
or  extinction  of  the  price. 

(b)  Accept  or  keep  the  goods  and  maintain  an  action 
against  the  seller  for  damages  for  such  breach. 

(c)  Refuse  to  accept  the  goods,  if  the  property  therein  has 
not  passed,  and  maintain  an  action  against  the  seller  for  dam- 
ages for  such  breach. 

(d)  Rescind  the  contract  to  sell  or  the  sale  and  refuse 
to  receive  the  goods,  or  if  they  have  already  been 
received,  return  them  or  offer  to  return  them  to  the  seller 
and  recover  the  price  or  any  part  thereof  which  has  been 
paid. 

2.  When  the  buyer  has  claimed  and  has  been  granted  a 
remedy  in  any  one  of  these  ways,  no  other  remedy  shall  there- 
after be  granted. 

3.  If  the  goods  have  been  delivered  to  the  buyer,  he  can- 
not rescind  the  sale  if  he  knew  of  the  breach  of  warranty 
when  he  accepted  them,  or  if  he  fails  to  notify  the  seller 
within  a  reasonable  time  of  the  election  to  rescind,  or  if  he 
fails  to  return  the  goods  to  the  seller  in  substantially  as  good 
condition  as  they  were  in  at  the  time  when  the  property  passed. 
But  if  deterioration  or  injury  of  the  goods  is  due  to  the  breach 
of  warranty,  such  deterioration  or  injury  shall  not  prevent  the 
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buyer  from  returning  or  offering  to  return  the  goods  to  the 
seller  and  rescinding  the  sale. 

4.  If  the  buyer  is  entitled  to  rescind  the  sale  and  elects  so 
to  do,  the  buyer  shall  cease  to  be  liable  for  the  price  upon 
returning  or  offering  to  return  the  goods.  If  the  price  or  any 
part  thereof  has  already  been  paid,  the  seller  shall  be  liable  to 
repay  so  much  thereof  as  has  been  paid,  concurrently  with 
the  return  of  the  goods,  or  immediately  after  an  offer  to 
return  them  in  exchange  for  repayment  of  the  price. 

5.  If  the  buyer  is  entitled  to  rescind  the  sale  and  elects  so 
to  do,  and  the  seller  refuses  to  accept  an  offer  of  the  buyer 
to  return  the  goods,  the  buyer  shall  thereafter  be  deemed  to 
hold  the  goods  as  bailee  for  the  seller,  but  subject  to  a  lien 
to  secure  the  repayment  of  any  portion  of  the  price  which 
has  been  paid,  and  with  the  remedies  for  the  enforcement  of 
such  lien  allowed  to  an  unpaid  seller  by  Section  42  (Par,  40). 

6.  The  measure  of  damages  for  breach  of  warranty  shall 
be  the  loss  directly  and  naturally  resulting,  in  the  ordinary 
course  of  events,  from  such  breach. 

7.  In  case  of  breach  of  warranty  of  quality,  such  loss,  in 
the  absence  of  special  circumstances  showing  proximate  dam- 
age of  a  greater  amount,  shall  be  the  difference  between  the 
value  of  the  goods  at  the  time  of  delivery  to  the  buyer  and 
the  value  they  would  have  had  if  answering  to  the  warranty. 

Mass.  G.  L.,  c.  106,  §58. 
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NEGOTIABLE  INSTRUMENTS 

/.   What  are  the  essentials  of  a  negotiable  instrument? 

An  instrument  to  be  negotiable  must  conform  to  the  fol- 
lowing requirements: 

1.  It  must  be  in  writing  and  signed  by  the  maker  or  drawer. 

2.  Must  contain  an  unconditional  promise  or  order  to  pay 
a  sum  certain  in  money; 

3.  Must  be  payable  on  demand  or  at  a  fixed  or  determin- 
able future  time; 

4.  Must  be  payable  to  order  or  to  bearer ;  and 

5.  Where  the  instrument  is  addressed  to  a  drawee  he  must 
be  named  or  otherwise  indicated  therein  with  reasonable  cer- 
tainty. 

Mass.  G.  L.,  c.  107,  §23. 

Z.  Hozv  must  the  sum  payable  in  a  negotiable  instrument 
be  expressed? 

The  sum  payable  is  a  sum  certain  within  the  meaning  (of 
this  chapter)  although  it  is  to  be  paid: 

1.  With  interest;  or 

2.  By  stated  instalments;  or 

3.  By  stated  instalments,  with  a  provision  that,  upon  de- 
fault in  payment  of  any  instalment  or  of  interest,  the  whole 
shall  become  due;  or 

4.  With  exchange,  whether  at  a  fixed  rate  or  at  a  current 
rate;  or 

5.  With  costs  of  collection  or  an  attorney's  fee,  in  case 

payment  shall  not  be  made  at  maturity. 

Mass.  G.  L.,  c.  107,  §24. 
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3.  When  is  an  order  to  pay  unconditional? 

An  unqualified  order  or  promise  to  pay  is  unconditional 
within  the  meaning  (of  this  chapter)  though  coupled  with: 

\.  An  indication  of  a  particular  fund  out  of  which  reim- 
bursement is  to  be  made,  or  a  particular  account  to  be  debited 
with  the  amount;  or 

2.  A  statement  of  the  transaction  which  gives  rise  to  the 
instrument. 

But,  except  as  otherwise  expressly  provided  by  law,  an 
order  or  promise  to  pay  only  out  of  a  particular  fund  is  not 
unconditional. 

Mass.  G.  L.,  c.  107,  §25. 

4.  When  must  a  negotiable  instrument  he  made  payable? 
An  instrument  is  payable  at  a  determinable  future  time, 

within  the  meaning  (of  this  chapter)  which  is  expressed  to  be 
payable : 

1.  At  a  fixed  period  after  date  or  sight;  or 

2.  On  or  before  a  fixed  or  determinable  future  time  speci- 
fied therein;  or 

3.  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified 
event,  which  is  certain  to  happen,  though  the  time  of  happen- 
ing is  uncertain. 

An  instrument  payable  upon  a  contingency  is  not  negoti- 
able, and  the  happening  of  the  event  does  not  cure  the  defect. 
Mass.  G.  L.,  c.  107,  §26. 

5.  What  other  agreements  may  be  made  on  a  negotiable 
instrument  without  affecting  its  validity? 

An  instrument  which  contains  an  order  or  promise  to  do 
any  act  in  addition  to  the  payment  of  money  is  not  negotiable. 
But  the  negotiable  character  of  an  instrument  otherwise  nego- 
tiable is  not  affected  by  a  provision  which : 

1.  Authorizes  the  sale  of  collateral  securities  in  case  the 
instrument  is  not  paid  at  maturity;  or 
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2.  Authorizes  a  confession  of  judgment  if  the  instrument 
is  not  paid  at  maturity;  or 

3.  Waives  the  benefit  of  any  law  intended  for  the  advan- 
tage or  protection  of  the  obligor;  or 

4.  Gives  the  holder  an  election  to  require  something  to 
be  done  in  lieu  of  payment  of  money. 

But  nothing  in  this  section  shall  validate  any  provision  or 
stipulation  otherwise  illegal. 

Mass.  G.  L.,  c.  107,  §27. 

6.  Must  a  negotiable  instrument  hear  a  date? 

The  validity  and  negotiable  character  of  an  instrument  are 
not  affected  by  the  fact  that: 

1.  It  is  not  dated;  or 

2.  Does  not  specify  the  value  given,  or  that  any  value 
has  been  given  therefor;  or 

3.  Does  not  specify  the  place  where  it  is  drawn  or  the  place 
where  it  is  payable;  or 

4.  Bears  a  seal;  or 

5.  Designates  a  particular  kind  of  current  money  in  which 
payment  is  to  be  made. 

But  subdivision  two  shall  not  apply  in  cases  where  by 
statute  the  nature  of  the  consideration  is  required  to  be  stated 
in  the  instrument. 

Mass.  G.  L.,  c.  107,  §28. 

7.  When  is  a  negotiable  instrument  payable  on  demand? 

An  instrument  is  payable  on  demand : 

1.  Where  it  is  expressed  to  be  payable  on  demand,  at  sight, 
or  on  presentation;  or 

2.  In  which  no  time  for  payment  is  expressed. 

Where  an  instrument  is  issued,  accepted  or  endorsed,  when 
overdue,  it  is,  as  regards  the  person  so  issuing,  accepting  or 
endorsing  it,  payable  on  demand. 
Mass.  G.  L.,  c.  107,  §29. 
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8.   When  is  a  negotiable  instrument  payable  to  order? 

The  instrument  is  payable  to  order  where  it  is  drawn  pay- 
able to  the  order  of  a  specified  person  or  to  him  or  his  order. 
It  may  be  drawn  payable  to  the  order  of : 

L  A  payee  who  is  not  maker,  drawer  or  drawee;  or 

2.  The  drawer  or  maker;  or 

3.  The  drawee;  or 

4.  Two  or  more  payees  jointly;  or 

5.  One  or  some  of  several  payees;  or 

6.  The  holder  of  an  office  for  the  time  being. 

Where  the  instrument  is  payable  to  order  the  payee  must 
be  named  or  otherwise  indicated  therein  with  reasonable  cer- 
tainty. 

Mass.  G.  L.,  c.  107,  §30. 

P.   When  is  a  negotiable  instrument  payable  to  bearer? 

The  instrument  is  payable  to  bearer: 

L  When  it  is  expressed  to  be  so  payable;  or 

2.  When  it  is  payable  to  a  person  named  therein  or  bearer ; 
or 

3.  When  it  is  payable  to  the  order  of  a  fictitious  or  non- 
person,  and  such  fact  was  known  to  the  person  making  it  so 
payable;  or 

4.  When  the  name  of  the  payee  does  not  purport  to  be  the 
name  of  any  person ;  or 

5.  When  the  only  or  last  endorsement  is  an  endorsement 
in  blank. 

Mass.  G.  L.,  c.  107,  §31. 

10.  May  a  person  in  possession  of  a  negotiable  instrument 
fill  in  blanks? 

Where  the  instrument  is  wanting  in  any  material  particular 
the  person  in  possession  thereof  has  a  prima  facie  authority  to 
complete  it  by  filling  up  the  blanks  therein.  And  a  signature 
on  a  blank  paper  delivered  by  the  person  making  the  signature, 
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in  order  that  the  paper  may  be  converted  into  a  negotiable 
instrument,  operates  as  a  prima  facie  authority  to  fill  it  up 
as  such  for  any  amount.  In  order,  however,  that  any  such 
instrument  when  complete  may  be  enforced  against  any  per- 
son who  became  a  party  thereto  prior  to  its  completion,  it 
must  be  filled  up  strictly  in  accordance  with  the  authority 
given,  and  within  a  reasonable  time.  But  if  any  such  instru- 
ment, after  completion,  is  negotiated  to  a  holder  in  due  course, 
it  is  valid  and  effectual  for  all  purposes  in  his  hands,  and 
he  may  enforce  it  as  if  it  had  been  filled  up  strictly  in  accord- 
ance with  the  authority  given,  and  within  a  reasonable  time. 
Mass.  G.  L.,  c.  107,  §36. 

//.  Where  an  incomplete  instrument  is  not  delivered  can 
anyone  fill  in  blanks? 

Where  an  incomplete  instrument  has  not  been  delivered 
it  will  not,  if  completed  and  negotiated  without  authority, 
be  a  valid  contract  in  the  hands  of  any  holder,  as  against  any 
person  whose  signature  was  placed  thereon  before  delivery. 
Mass.  G.  L.,  c.  107,  §37. 

12.   What  effect  has  delivery  on  a  negotiable  instrument? 

Every  contract  on  a  negotiable  instrument  is  incomplete 
and  revocable  until  delivery  of  the  instrument  for  the  pur- 
pose of  giving  effect  thereto.  As  between  immediate  parties, 
and  as  regards  a  remote  party  other  than  a  holder  in  due 
course,  the  delivery,  in  order  to  be  effectual,-  must  be  made 
either  by  or  under  the  authority  of  the  party  making,  draw- 
ing, accepting  or  endorsing,  as  the  case  may  be;  and  in  such 
case  the  delivery  may  be  shown  to  have  been  conditional, 
or  for  a  special  purpose  only,  and  not  for  the  purpose  of  trans- 
ferring the  property  in  the  instrument.  But  where  the  instru- 
ment is  in  the  hands  of  a  holder  in  due  course  a  valid  delivery 
thereof  by  all  parties  prior  to  him  so  as  to  make  them  liable 
to  him  is  conclusively  presumed.  Where  the  instrument  is  no 
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longer  in  the  possession  of  a  party  whose  signature  appears 
thereon  a  valid  and  intentional  delivery  by  him  is  presumed 
until  the  contrary  is  proved. 

Mass.  G.  L.,  c.  107,  §38. 

13.  What  are  the  rules  of  construction  of  ambiguous  nego' 
liable  instruments? 

Where  the  language  of  the  instrument  is  ambiguous,  or 
there  are  omissions  therein,  the  following  rules  of  construction 
apply: 

1.  Where  the  sum  payable  is  expressed  in  words  and  also 
in  figures  and  there  is  a  discrepancy  between  the  two  the  sum 
denoted  by  the  words  is  the  sum  payable ;  but  if  the  words  are 
ambiguous  or  uncertain  reference  may  be  had  to  the  figures 
to  fix  the  amount; 

2.  Where  the  instrument  provides  for  the  payment  of  in- 
terest, without  specifying  the  date  from  which  interest  is  to 
run,  the  interest  runs  from  the  date  of  the  instrument,  and  if 
the  instrument  is  undated,  from  the  issue  thereof; 

3.  Where  the  instrument  is  not  dated  it  will  be  considered 
to  be  dated  as  of  the  time  it  was  issued; 

4.  Where  there  is  a  conflict  between  the  written  and  printed 
provisions  of  the  instrument  the  written  provisions  prevail ; 

5.  Where  the  instrument  is  so  ambiguous  that  there  is 
doubt  whether  it  is  a  bill  or  note  the  holder  may  treat  it  as 
either  at  his  election; 

6.  Where  a  signature  is  so  placed  upon  the  instrument 
that  it  is  not  clear  in  what  capacity  the  person  making  the 
same  intended  to  sign  he  is  to  be  deemed  an  endorser; 

7.  Where  an  instrument  containing  the  words,  "I  promise 
to  pay"  is  signed  by  two  or  more  persons  they  are  deemed  to 
be  jointly  and  severally  liable  thereon. 

Mass.  G.  L.,  c.  107,  §39. 
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14.  Can  a  person  he  made  liable  on  a  negotiable  instru- 
ment whose  signature  does  not  appear? 

No  person  is  liable  on  the  instrument  whose  signature  does 
not  appear  thereon,  except  as  herein  otherwise  expressly  pro- 
vided. But  one  who  signs  in  a  trade  or  assumed  name  will  be 
liable  to  the  same  extent  as  if  he  had  signed  in  his  own  name. 

Mass.  G.  L.,  c.  107,  §40; 

15.  May  a  person  have  an  agent  sign  in  his  stead? 

The  signature  of  any  party  may  be  made  by  a  duly  authorc 
ized  agent.  No  particular  form  of  appointment  is  necessary 
for  this  purpose ;  and  the  authority  of  the  agent  may  be  estab- 
lished as  in  other  cases  of  agency. 

Mass.  G.  L.,  c.  107,  §41. 

16.  Hoio  must  an  agent  sign  an  instrument  to  make  his 
principal  liable? 

Where  the  instrument  contains,  or  a  person  adds  to  his  sig- 
nature, words  indicating  that  he  signs  for  or  on  behalf  of  a 
principal,  or  in  a  representative  capacity,  he  is  not  liable  on 
the  instrument  if  he  was  duly  authorized;  but  the  mere  addi- 
tion of  words  describing  him  as  an  agent,  or  as  filling  a  repre- 
sentative character,  without  disclosing  his  principal,  does  not 
exempt  him  from  personal  liability. 

Mass.  G.  L.,  c.  107,  §42. 

17.  May  an  infant  endorse  a  negotiable  instrument  to  pass 
property? 

The  endorsement  or  assignment  of  the  instrument  by  a 
corporation  or  by  an  infant  passes  the  property  therein,  not- 
withstanding that  from  want  of  capacity  the  corporation  or 
infant  may  incur  no  liability  thereon. 

Mass.  G.  L.,  c.  107,  §44. 
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18.  What  is  the  effect  of  a  forged  signature  on  a  negotiable 
instrument? 

Where  a  signature  is  forged  or  made  without  authority  of 
the  person  whose  signature  it  purports  to  be  it  is  wholly  in- 
operative, and  no  right  to  retain  the  instrument,  or  to  give  a 
discharge  therefor,  or  to  enforce  payment  thereof  against  any 
party  thereto,  can  be  acquired  through  or  under  such  signa- 
ture, unless  the  party  against  whom  it  is  sought  to  enforce 
such  right  is  precluded  from  setting  up  the  forgery  or  want 
of  authority. 

Mass.  G.  L.,  c.  107,  §45. 

19.  What  must  be  done  to  make  a  bank  liable  for  payment 
on  a  forged  instrument? 

No  bank  shall  be  liable  to  a  depositor,  or  to  the  drawer 
of  a  bill  of  exchange  upon  the  bank,  for  an  amount  charged 
to  or  collected  from  him  on  account  of  the  payment  by  such 
bank  of  a  negotiable  instrument  upon  which  the  signature  of 
any  party  is  forged,  or  which  is  made,  drawn,  accepted  or 
endorsed  without  authority,  or  which  is  materially  altered; 
unless  within  one  year  after  the  return  of  such  negotiable 
instrument  to  such  depositor  or  drawer,  he  shall  notify  the 
bank  in  writing,  by  mail  or  otherwise,  that,  as  the  case  may 
be,  the  signature  of  a  party  to  the  instrument  is  forged,  or 
that  the  instrument  was  made,  drawn,  accepted  or  endorsed 
without  authority,  or  that  it  has  been  materially  altered. 
Mass.  G.  L.,  c.  107,  §46. 

20.  Is  there  a  presumption  of  a  valuable  consideration  in 
a  negotiable  instrument? 

Every  negotiable  instrument  is  deemed  prima  facie  to  have 
been  issued  for  a  valuable  consideration,  and  every  person 
whose  signature  appears  thereon  to  have  become  a  party 
thereto  for  value. 

Mass.  G.  L.,  c.  107,  §47. 
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21.  What  is  value  in  a  negotiable  instrument? 

Value  is  any  consideration  sufficient  to  support  a  simple 
contract.  An  antecedent  or  pre-existing  debt  constitutes  value, 
and  is  deemed  such  whether  the  instrument  is  payable  on  de- 
mand or  at  a  future  time. 

Mass.  G.  L.,  c.  107,  §48. 

22.  When  is  a  person  deemed  a  holder  of  a  negotiable  in' 
stru7nent  for  value? 

Where  value  has  at  any  time  been  given  for  the  instrument 
the  holder  is  deemed  a  holder  for  value  in  respect  to  all  parties 
who  became  such  prior  to  that  time. 
Mass.  G.  L.,  c.  107,  §49. 

23.  Where  a  person  has  a  lien  on  a  negotiable  instrument 
hoiv  much  right  in  the  instrument  has  he? 

Where  the  holder  has  a  lien  on  the  instrument,  arising  either 
from  contract  or  by  implication  of  law,  he  is  deemed  a  holder 
for  value  to  the  extent  of  his  lien. 
Mass.  G.  L.,  c.  107,  §50. 

24.  Is  failure  of  consideration  ever  a  defense  in  negotiable 
instruments? 

Absence  or  failure  of  consideration  is  matter  of  defense  as 

against  any  person  not  a  holder  in  due  course;  and  partial 

failure  of  consideration  is  a  defense  pro  tanto,  whether  the 

failure  is  an  ascertained  and  liquidated  amount  or  otherwise. 

Mass.  G.  L.,  c.  107,  §51. 

25.  Who  is  an  accommodation  party? 

An  accommodation  party  is  one  who  has  signed  the  instru- 
ment as  maker,  drawer,  acceptor  or  endorser,  without  receiv- 
ing value  therefor,  and  for  the  purpose  of  lending  his  name 
to  some  other  person.  Such  a  person  is  liable  on  the  instru- 
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ment  to  a  holder  in  due  course,  notwithstanding  such  holder 
at  the  time  of  taking  the  instrument  knew  him  to  be  only  an 
accommodation  party. 

Mass.  G.  L.,  c.  107,  §52. 

26.  When  is  an  instrument  negotiated? 

An  instrument  is  negotiated  when  it  is  transferred  from  one 
person  to  another  in  such  manner  as  to  constitute  the  trans- 
feree the  holder  thereof.  If  payable  to  bearer  it  is  negotiated 
by  delivery;  if  payable  to  order  it  is  negotiated  by  the  en- 
dorsement of  the  holder  completed  by  delivery. 

Mass.  G.  L.,  c.  107,  §53. 

27 .  Where  must  an  endorsement  be  written  to  he  efective? 

The  endorsement  must  be  written  on  the  instrument  itself 
or  upon  a  paper  attached  thereto.  The  signature  of  the  en- 
dorser, without  additional  words,  is  a  sufficient  endorsement. 

Mass.  G.  L.,  c.  107,  §54. 

28.  Can  an  endorsement  operate  on  part  of  the  instrument? 

The  endorsement  must  be  an  endorsement  of  the  entire  in- 
strument. An  endorsement  which  purports  to  transfer  to  the 
endorsee  a  part  only  of  the  amount  payable,  or  which  pur- 
ports to  transfer  the  instrument  to  two  or  more  endorsees 
severally,  does  not  operate  as  a  negotiation  of  the  instrument. 
But  where  the  instrument  has  been  paid  in  part  it  may  be 
endorsed  as  to  the  residue:. 

Mass.  G.  L.,  c.  107,  §55. 

29.  How  may  an  endorsement  be  made? 

An  endorsement  may  be  either  special  or  in  blank;  and  it 
may  also  be  either  restrictive,  or  qualified,  or  conditional. 

Mass.  G.  L.,  c.  107,  §56. 
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30.  What  is  a  special  endorsement? 

A  special  endorsement  specifies  the  person  to  whom,  or  to 
whose  order,  the  instrument  is  to  be  payable ;  and  the  endorse- 
ment of  such  endorsee  is  necessary  to  the  further  negotiation 
of  the  instrument.  An  endorsement  in  blank  does  not  specify 
any  endorsee,  and  an  instrument  so  endorsed  is  payable  to 
bearer  and  may  be  negotiated  by  delivery. 
Mass.  G.  L.,  c.  107,  §57. 

31.  May  a  blank  endorsement  he  converted  into  a  special 
endorsement? 

The  holder  may  convert  a  blank  endorsement  into  a  special 
endorsement  by  writing  over  the  signature  of  the  endorser  in 
blank  any  contract  consistent  with  the  character  of  the  en- 
dorsement. 

Mass.  G.  L.,  c.  107,  §58. 

32.  When  is  an  endorsement  restrictive? 

An  endorsement  is  restrictive,  which  either: 

1.  Prohibits  the  further  negotiation  of  the  instrument;  or 

2.  Constitutes  the  endorsee  the  agent  of  the  endorser;  or 

3.  Vests  the  title  in  the  endorsee  in  trust  for  or  to  the  use 
of  some  other  person. 

But  the  mere  absence  of  words  implying  power  to  negotiate 
does  not  make  an  endorsement  restrictive. 
Mass.  G.  L.,  c.  107,  §59. 

33.  What  does  a  restrictive  endorsement  confer  upon  the 
endorsee? 

A  restrictive  endorsement  confers  upon  the  endorsee  the 
right : 

1.  To  receive  payment  of  the  instrument; 

2.  To  bring  any  action  thereon  that  the  endorser  could 
bring; 
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3.  To  transfer  his  rights  on  such  endorsee,  where  the  form 
of  the  endorsement  authorizes  him  to  do  so. 

But  all  subsequent  endorsees  acquire  only  the  title  of  the 
first  endorsee  under  the  restrictive  endorsement. 
Mass.  G.  L.,  c.  107,  §60. 

34.  What  is  a  qualified  endorsement? 

A  qualified  endorsement  constitutes  the  endorser  a  mere 
assignor  of  the  title  to  the  instrument.  It  may  be  made  by 
adding  to  the  endorser's  signature  the  words  "without  re- 
course," or  any  words  of  similar  import.  Such  an  endorsement 
does  not  impair  the  negotiable  character  of  the  instrument. 
Mass.  G.  L.,  c.  107,  §61. 

35.  What  is  the  effect  of  a  condition  in  an  endorsement? 

Where  an  endorsement  is  conditional  a  party  required  to 
pay  the  instrument  may  disregard  the  condition  and  make 
payment  to  the  endorsee  or  his  transferee,  whether  the  con- 
dition has  been  fulfilled  or  not.  But  any  person  to  whom  an 
instrument  so  endorsed  is  negotiated  will  hold  the  same,  or  the 
proceeds  thereof,  subject  to  the  rights  of  the  person  endorsing 
conditionally. 

Mass.  G.  L.,  c.  107,  §62. 

36.  What  is  the  effect  of  endorsing  specially  bearer  paper? 

Where  an  instrument  payable  to  bearer  is  endorsed  specially 
it  may  nevertheless  be  further  negotiated  by  delivery;  but 
the  person  endorsing  specially  is  liable  as  endorser  only  to 
such  holders  as  make  title  through  his  endorsement. 
Mass.  G.  L.,  c.  107,  §63. 

37.  Where  an  instrument  is  payable  to  tivo  payees  must 
they  both  endorse? 

Where  an  instrument  is  payable  to  the  order  of  two  or  more 
payees  or  endorsees  who  are  not  partners,  all  must  endorse. 
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unless  the  one  endorsing  has  authority  to  endorse  for  the 
others. 

Mass.  G.  L.,  c.  107,  §64. 

38.  What  is  the  effect  of  drawing  an  instrument  payable  to 
''cashier''? 

Where  an  instrument  is  drawn  or  endorsed  to  a  person  as 
"cashier,"  or  other  fiscal  officer  of  a  bank  or  corporation,  it 
is  deemed  prima  facie  to  be  payable  to  the  bank  or  corpora- 
tion of  which  he  is  such  officer,  and  may  be  negotiated  either 
by  the  endorsement  of  the  bank  or  corporation,  or  by  the  en- 
dorsement of  the  officer. 

Mass.  G.  L.,  c.  107,  §65. 

39.  What  may  a  person  do  when  his  name  is  misspelled  on 
a  negotiable  instrument? 

Where  the  name  of  a  payee  or  endorsee  is  wrongly  desig- 
nated or  misspelled  he  may  endorse  the  instrument  as  therein 
described,  adding,  if  he  thinks  fit,  his  proper  signature. 
Mass.  G.  L.,  c.  107,  §66. 

40.  When  a  person  must  endorse  an  instrument  in  a  rep' 
resentative  capacity  may  he  negative  personal  liability? 

Where  any  person  is  under  obligation  to  endorse  in  a  repre- 
sentative capacity  he  may  endorse  in  such  terms  as  to  negative 
personal  liability. 

Mass.  G.  L.,  c.  107,  §67. 

41.  May  the  holder  of  a  note  relieve  any  endorser  from 
his  liability? 

The  holder  may  strike  out  any  endorsement  which  is  not 
necessary  to  his  title.  The  endorser  whose  endorsement  is  struck 
out  and  all  endorsers  subsequent  to  him  are  thereby  relieved 
from  liability  on  the  instrument. 
Mass.  G.  L.,  c.  107,  §71. 
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42.  What  does  a  holder  transfer  when  he  delivers  a  note 
unthout  endorsement  for  value? 

Where  the  holder  of  an  instrument  payable  to  his  order 
transfers  it  for  value  without  endorsing  it  the  transfer  vests 
in  the  transferee  such  title  as  the  transferrer  had  therein,  and 
the  transferee  acquires,  in  addition,  the  right  to  have  the 
endorsement  of  the  transferrer.  But  for  the  purpose  of  deter- 
mining whether  the  transferee  is  a  holder  in  due  course  the 
negotiation  takes  effect  as  of  the  time  when  the  endorsement 
is  actually  made. 

Mass.  G.  L.,  c.  107,  §72. 


43.  How  may  a  holder  of  an  instrument  sue  thereon? 

The  holder  of  a  negotiable  instrument  may  sue  thereon 
in  his  own  name,  and  payment  to  him  in  due  course  dis- 
charges the  instrument. 

Mass.  G.  L.,  c.  107,  §74. 

44.  Who  is  a  holder  in  due  course? 

A  holder  in  due  course  is  a  holder  who  has  taken  the  in- 
strument under   the   following  conditions: 

1.  That  it  is  complete  and  regular  upon  its  face; 

2.  That  he  became  the  holder  of  it  before  it  was  overdue, 
and  without  notice  that  it  had  been  previously  dishonored, 
if  such  was  the  fact; 

3.  That  he  took  it  in  good  faith  and  for  value; 

4.  That  at  the  time  it  was  negotiated  to  him  he  had  no 
notice  of  any  infirmity  in  the  instrument  or  defect  in  the  title 
of  the  person  negotiating  it. 

Mass.  G.  L.,  c.  107,  §75. 
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45.  What  effect  has  failure  to  negotiate  an  instrument 
'Payable  on  demand  within  reasonable  time? 

Where  an  instrument  payable  on  demand  is  negotiated 
an  unreasonable  length  of  time  after  its  issue  the  holder  is 
not  deemed  a  holder  in  due  course. 
Mass.  G.  L.,  c.  107,  §76. 

46.  What  is  the  effect  of  notice  of  an  infirmity  or  defect 
in  an  instrument?    /,^ 

Where  the  transferee  receives  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  person  negotiating  the 
same  before  he  has  paid  the  full  amount  agreed  to  be  paid 
therefor  he  will  be  deemed  a  holder  in  due  course  only  to  the 
extent  of  the  amount  theretofore  paid  by  him. 
Mass.  G.  L.,  c.  107,  §77. 

47.  When  is  the  title  of  a  person  ivho  negotiates  an  instru- 
ment defective? 

The  title  of  a  person  who  negotiates  an  instrument  is  de- 
fective within  the  meaning  (of  this  chapter)  when  he  ob- 
tained the  instrument,  or  any  signature  thereto,  by  fraud, 
duress,  or  force  and  fear,  or  other  unlawful  means,  or  for  an 
illegal  consideration,  or  when  he  negotiates  it  in  breach  of 
faith,  or  under  such  circumstances  as  amount  to  a  fraud. 
Mass.  G.  L.,  c.  107,  §78. 

48.  What  constitutes  notice  of  a  defect  in  a  negotiable 
instrument? 

To  constitute  notice  of  an  infirmity  in  the  instrument  or 
defect  in  the  title  of  the  person  negotiating  the  same  the 
person  to  whom  it  is  negotiated  must  have  had  actual  knowl- 
edge of  the  infirmity  or  defect,  or  knowledge  of  such  facts 
that  his  action  in  taking  the  instrument  amounted  to  bad 
faith. 

Mass.  G.  L.,  c.  107,  §79. 
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49.  What  are  the  rights  of  a  holder  in  due  course? 

A  holder  in  due  course  holds  the  instrument  free  from  any 
defect  of  title  of  prior  parties,  and  free  from  defenses  vailable 
to  prior  parties  among  themselves,  and  may  enforce  payment 
of  the  instrument  for  the  full  amount  thereof  against  all 
parties  liable  thereon. 

Mass.  G.  L.,  c.  107,  §80. 

50.  What  are  the  rights  of  a  holder  of  a  negotiable  instru- 
ment other  than  in  due  course? 

In  the  hands  of  any  holder  other  than  a  holder  in  due 
course  a  negotiable  instrument  is  subject  to  the  same  defenses 
as  if  it  were  non-negotiable.  But  a  holder  who  derives  his 
title  through  a  holder  in  due  course,  and  who  is  not  himself 
a  party  to  any  fraud  or  illegality  affecting  the  instrument, 
has  all  the  rights  of  such  former  holder  in  respect  of  all 
parties  prior  to  the  latter. 

Mass.  G.  L.,  c.  107,  §81. 

51.  How  is  every  holder  of  a  negotiable  instrument  deemed 
to  be? 

Every  holder  is  deemed  prima  facie  to  be  a  holder  in  due 
course ;  but  when  it  is  shown  that  the  title  of  any  person  who 
has  negotiated  the  instrument  was  defective  the  burden  is  on 
the  holder  to  prove  that  he  or  some  person  under  whom  he 
claims  acquired  title  as  holder  in  due  course.  But  the  last 
mentioned  rule  does  not  apply  in  favor  of  a  party  who  became 
bound  on  the  instrument  prior  to  the  acquisition  of  such  de- 
fective title. 

Mass.  G.  L.,  c.  107,  §82. 

52.  What  are  the  promises  of  a  maker  of  a  negotiable  in- 
strument? 

The  maker  of  a  negotiable  instrument  by  making  it 
engages   that   he   will   pay   it   according   to   its   tenor;   and 
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admits  the  existence  of  the  payee  and  his  then  capacity  to 
endorse. 

Mass.  G.  L.,  c.  107,  §83. 

53.  What  are  the  promises  of  the  drawer  of  a  negotiable 
instrument? 

The  drawer,  by  drawing  the  instrument,  admits  the  exis- 
tence of  the  payee  and  his  then  capacity  to  endorse;  and  en- 
gages that  on  due  presentment  the  instrument  will  be  accepted 
or  paid,  or  both,  according  to  its  tenor,  and  that  if  it  is  dis- 
honored, and  the  necessary  proceedings  on  dishonor  are  duly 
taken,  he  will  pay  the  amount  thereof  to  the  holder,  or  to  any 
subsequent  endorser  who  may  be  compelled  to  pay  it.  But  the 
drawer  may  insert  in  the  instrument  an  express  stipulation 
negativing  or  limiting  his  own  liability  to  the  holder. 
Mass.  G.  L.,  c.  107,  §84. 

54.  What  are  the  promises  of  the  acceptor  of  a  negotiable 
instrument? 

The  acceptor  by  accepting  the  instrument  engages  that  he 
will  pay  it  according  to  the  tenor  of  his  acceptance;  and 
admits : 

1 .  The  existence  of  the  drawer,  the  genuineness  of  his  signa- 
ture, and  his  capacity  and  authority  to  draw  the  instrument; 
and 

2.  The  existence  of  the  payee  and  his  then  capacity  to  en- 
dorse. 

Mass.  G.  L.,  c.  107,  §85. 

55.  What  is  a  person  who  signs  a  negotiable  instrument 
considered? 

A  person  placing  his  signature  upon  an  instrument  otherwise 
than  as  maker,  drawer  or  acceptor  is  deemed  to  be  an  en- 
dorser, unless  he  clearly  indicates  by  appropriate  words  his 
intention  to  be  bound  in  some  other  capacity. 
Mass.  G.  L.,  c.  107,  §86. 
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56.  What  is  the  liability  of  a  person  who  endorses  a  nego' 
liable  instrument  in  blank? 

Where  a  person,  not  otherwise  a  party  to  an  instrument, 
places  thereon  his  signature  in  blank  before  delivery,  he  is 
liable  as  indorser  in  accordance  with  the  following  rules: 

1.  If  the  instrument  is  payable  to  the  order  of  a  third 
person  he  is  liable  to  the  payee  and  to  all  subsequent  parties : 

2.  If  the  instrument  is  payable  to  the  order  of  the  maker 
or  drawer,  or  is  payable  to  bearer,  he  is  liable  to  all  parties 
subsequent  to  the  maker  or  drawer; 

3.  If  he  signs  for  the  accommodation  of  the  payee  he  is 
liable  to  all  parties  subsequent  to  the  payee. 

Mass.  G.  L.,  c.  107,  §87. 

57.  What  are  the  warranties  of  a  qualified  endorser? 

Every  person  negotiating  an  instrument  by  delivery  or  by 
qualified  endorsement  warrants: 

1.  That  the  instrument  is  genuine  and  in  all  respects  what 
it  purports  to  be; 

2.  That  he  has  a  good  title  to  it; 

3.  That  all  prior  parties  had  capacity  to  contract; 

4.  That  he  has  no  knowledge  of  any  fact  which  would  im- 
pair the  validity  of  the  instrument  or  render  it  valueless. 

But  when  the  negotiation  is  by  delivery  only  the  warranty 
extends  in  favor  of  no  holder  other  than  the  immediate  trans- 
feree. 

Subdivision  three  does  not  apply  to  persons  negotiating 
public  or  corporate  securities,  other  than  bills  and  notes. 
Mass.  G.  L.,  c.  107,  §88. 

58.  What  are  the  warranties  of  an  endorser  without  quali' 
fie  a  ti  on  ? 

Every  endorser  who  endorses  without  qualification  war- 
rants to  all  subsequent  holders  in  due  course : 
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1.  The  matters  and  things  mentioned  in  subdivisions  one, 
two,  and  three  of  the  preceding  section;  and 

2.  That  the  instrument  is  at  the  time  of  his  endorsement 
valid  and  subsisting. 

And,  in  addition,  he  engages  that  on  due  presentment  it 
shall  be  accepted  or  paid,  or  both,  as  the  case  may  be,  accord- 
ing to  its  tenor,  and  that  if  it  is  dishonored,  and  the  necessary 
proceedings  on  dishonor  are  duly  taken,  he  will  pay  the 
amount  thereof  to  the  holder  or  to  any  subsequent  endorser 
who  may  be  compelled  to  pay  it. 
Mass.  G.  L.,  c.  107,  §89. 

59.  How  are  endorsers  liable  as  respects  one  another? 

As  respects  one  another  endorsers  are  liable  prima  facie  in 
the  order  in  which  they  endorse;  but  evidence  is  admissible  to 
show  that  as  between  or  among  themselves  they  have  agreed 
otherwise.  Joint  payees  or  joint  endorsees  who  endorse  are 
deemed  to  endorse  jointly  and  severally. 
Mass.  G.  L.,  c,  107,  §91. 

60.  How  is  payment  made  by  a  person  primarily  liable? 
Presentment  for  payment  is  not  necessary  to  charge  the 

person  primarily  liable  on  the  instrument;  but  if  the  instru- 
ment is  by  its  terms  payable  at  a  special  place,  and  he  is 
able  and  willing  to  pay  it  there  at  maturity,  such  ability  and 
willingness  are  equivalent  to  a  tender  of  payment  on  his  part. 
But  except  as  otherwise  provided  in  this  chapter  presentment 
for  payment  is  necessary  to  charge  the  drawer  and  endorsers. 
Mass.  G.  L.,  c.  107,  §93. 

61.  When  must  an  instrument  be  paid? 

Where  the  instrument  is  not  payable  on  demand  present- 
ment must  be  made  on  the  day  it  falls  due.  Where  it  is  pay- 
able on  demand  presentment  must  be  made  within  a  reason- 
able time  after  its  issue. 

Mass.  G.  L.,  c.  107,  §94. 
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6Z.  How  must  presentment  for  payment  be  made? 
Presentment  for  payment,  to  be  sufficient,  must  be  made : 
L  By  the  holder,  or  by  some  person  authorized  to  receive 
payment  on  his  behalf; 

2.  At  a  reasonable  hour  on  a  business  day; 

3.  At  a  proper  place  as  defined  in  this  chapter; 

4.  To  the  person  primarily  liable  on  the  instrument,  or,  if 
he  is  absent  or  inaccessible,  to  any  person  found  at  the  place 
where  the  presentment  is  made. 

Mass.  G.  L.,  c.  107,  §95. 

63.  Where  must  presentment  for  payment  he  made? 
Presentment  for  payment  is  made  at  the  proper  place : 

L  Where  a  place  of  payment  is  specified  in  the  instrument 
and  it  is  there  presented : 

2.  Where  no  place  of  payment  is  specified,  but  the  address 
of  the  person  to  make  payment  is  given  in  the  instrument  and 
it  is  there  presented; 

3.  Where  no  place  of  payment  is  specified  and  no  address 
is  given,  and  the  instrument  is  presented  at  the  usual  place 
of  business  or  residence  of  the  person  to  make  payment; 

4.  In  any  other  case,  if  presented  to  the  person  to  make 
payment  wherever  found,  or  if  presented  at  his  last  known 
place  of  business  or  residence. 

Mass.  G.  L.,  c.  107,  §96. 

64.  Must  the  negotiable  instrument  be  exhibited  in  making 
presentment  for  payment? 

The  instrument  must  be  exhibited  to  the  person  from  whom 
payment  is  demanded,  and  when  it  is  paid  must  be  delivered 
to  the  party  paying  it. 

Mass.  G.  L.,  c.  107,  §97. 

65.  When  is  delay  in  making  presentment  excused? 
Delay  in  making  presentment  for  payment  is  excused  when 

the  delay  is  caused  by  circumstances  beyond  the  control  of  the 
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holder,   and   not   imputable   to  his   default,   misconduct   or 
negligence.  When  the  cause  of  delay  ceases  to  operate  pre- 
sentment must  be  made  with  reasonable  diligence. 
Mass.  G.  L.,  c.  107,  §104. 

66.  When  is  presentment  for  payment  dispensed  with? 

Presentment  for  payment  is  dispensed  with : 

1.  Where  after  the  exercise  of  reasonable  diligence  pre- 
sentment cannot  be  made ; 

2.  Where  the  drawee  is  a  fictitious  person; 

3.  By  waiver  of  presentment,  express  or  implied. 

Mass.  G.  L.,  c.  107,  §105. 

67.  When  is  an  instrument  dishonored  by  non-payment? 

The  instrument  is  dishonored  by  non-payment  when : 

1.  It  is  duly  presented  for  payment  and  payment  is  refused 
or  cannot  be  obtained ;  or 

2.  Presentment  is  excused  and  the  instrument  is  overdue 
and  unpaid. 

Mass.  G.  L.,  c.  107,  §106. 

68.  What  is  the  effect  of  dishonor  of  a  negotiable  instru- 
ment? 

Subject  to  the  sections  of  this  chapter,  when  the  instrument 
is  dishonored  by  non-payment,  an  immediate  right  of  recourse 
to  all  parties  secondarily  liable  thereon  accrues  to  the  holder. 

Mass.  G.  L.,  c.  107,  §107. 

69.  When  is  a  negotiable  instrument  payable? 

Every  negotiable  instrument  is  payable  at  the  time  fixed 
therein  without  grace,  except  that  three  days  of  grace  shall 
be  allowed  upon  a  draft  or  bill  of  exchange  made  payable 
within  the  commonwealth  at  sight,  unless  there  is  an  express 
stipulation  to  the  contrary.  When  the  day  of  maturity  falls 
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upon  Saturday,  Sunday  or  a  holiday,  the  instrument  is  pay- 
able on  the  next  succeeding  business  day  which  is  not  a  Satur- 
day. Instruments  payable  on  demand  may,  at  the  option  of 
the  holder,  be  presented  for  payment  before  twelve  o'clock 
noon  on  Saturday  when  the  entire  day  is  not  a  holiday;  pro- 
vided, that  no  person  receiving  any  check,  draft,  bill  of  ex- 
change or  promissory  note  payable  on  demand  shall  be  charged 
with  any  neglect  or  omission  of  duty,  or  incur  any  liability, 
for  not  presenting  it  for  payment  or  collection  on  a  Saturday; 
provided,  also,  that  it  shall  be  duly  presented  for  payment  or 
collection  on  the  next  succeeding  business  day. 
Mass.  G.  L.,  c.  107,  §108. 

70.  How  are  the  days  counted  in  -fixing  the  time  of  a  nego- 
tiable instrument  to  run? 

Where  the  instrument  is  payable  at  a  fixed  period  after 
date,  after  sight  or  after  the  happening  of  a  specified  event, 
the  time  of  payment  is  determined  by  excluding  the  day  from 
which  the  time  is  to  begin  to  run,  and  by  including  the  date 
of  payment. 

Mass.  G.  L.,  c.  107,  §109. 

71.  When  is  payment  made  in  due  course? 

Payment  is  made  in  due  course  when  it  is  made  at  or  after 
the  maturity  of  the  instrument  to  the  holder  thereof  in  good 
faith  and  without  notice  that  his  title  is  defective. 
Mass.  G.  L.,  c.  107,  §111. 

72.  To  ivhom  fnust  notice  of  dishonor  be  given? 

Except  as  other  provided  in  this  chapter,  when  a  negotiable 
instrument  has  been  dishonored  by  non-acceptance  or  non- 
payment, notice  of  dishonor  must  be  given  to  the  drawer  and 
to  each  endorser,  and  any  drawer  or  endorser  to  whom  such 
notice  is  not  given  is  discharged. 
Mass.  G.  L.,  c.  107,  §112. 
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73.  Must  a  ivritten  notice  of  dishonor  be  signed? 

A  written  notice  need  not  be  signed  and  an  insufficient 
written  notice  may  be  supplemented  and  validated  by  verbal 
communication.  A  misdescription  of  the  instrument  does  not 
vitiate  the  notice  unless  the  party  to  whom  it  is  given  is  in 
fact  misled  thereby. 

Mass.  G.  L.,c.  107,  §118. 

74.  May  notice  of  dishonor  be  oral? 

The  notice  may  be  in  writing  or  merely  oral,  and  may  be 
given  in  any  terms  which  sufficiently  identify  the  instrument 
and  indicate  that  it  has  been  dishonored  by  non-acceptance  or 
non-payment.  It  may  in  all  cases  be  given  by  delivering  it  per- 
sonally or  through  the  mails. 
Mass.  G.  L.,  c.  107,  §119. 

75.  How  soon  must  notice  of  dishonor  be  given? 

Where  the  person  giving  and  the  person  to  receive  notice 
reside  in  the  same  place  notice  must  be  given  within  the  fol- 
lowing times: 

1 .  If  given  at  the  place  of  business  of  the  person  to  receive 
notice  it  must  be  given  before  the  close  of  business  hours  on 
the  day  following; 

2.  If  given  at  his  residence  it  must  be  given  before  the  usual 
hours  of  rest  on  the  day  following; 

3.  If  sent  by  mail  it  must  be  deposited  in  the  post  office 
in  time  to  reach  him  in  usual  course  on  the  day  following. 

Mass.  G.  L.,  c.  107,  §126. 

76.  Where  persons  giving  notice  do  not  reside  in  the  same 
place  as  those  to  receive  notice  how  soon  must  notice  be  given? 

Where  the  person  giving  and  the  person  to  receive  notice 
reside  in  different  places  the  notice  must  be  given  within  the 
following  times: 
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L  If  sent  by  mail  it  must  be  deposited  in  the  post  office 
in  time  to  go  by  mail  the  day  following  the  day  of  dishonor, 
or  if  there  is  no  mail  at  a  convenient  hour  on  that  day,  by  the 
next  mail  thereafter; 

2.  If  given  otherwise  than  by  mail,  then  within  the  time 
that  notice  would  have  been  received  in  due  course  of  mail  if 
it  had  been  deposited  in  the  post  office  within  the  time  speci- 
fied in  the  preceding  subdivision. 
Mass.  G.  L.,  c.  107,  §127. 

77.  Does  the  mailing  of  a  duly  addressed  notice  give 
notice? 

Where  notice  of  dishonor  is  duly  addressed  and  deposited 
in  the  post  office  the  sender  is  deemed  to  have  given  due 
notice,  notwithstanding  any  miscarriage  in  the  mails. 
Mass.  G.  L.,  c.  107,  §128. 

78.  When  is  a  notice  deemed  to  be  mailed? 

A  notice  is  deemed  to  have  been  deposited  in  the  post  office 
when  deposited  in  any  branch  post  office  or  in  any  letter  box 
under  the  control  of  the  post  office  department. 
Mass.  G.  L.,  c.  107,  §129. 

79.  When  a  party  receives  notice  of  dishonor  how  soon 
must  he  give  notice  to  antecedent  parties? 

A  party  receiving  notice  of  dishonor  has,  after  receipt  there- 
of, the  same  time  for  giving  notice  to  antecedent  parties  that 
the  holder  has  after  the  dishonor. 
Mass.  G.  L.,  c.  107,  §130. 

80.  Where  a  person  adds  an  address  to  his  signature  must 
notice  be  sent  to  that  address? 

Where  a  party  has  added  an  address  to  his  signature  notice 
of  dishonor  must  be  sent  to  that  address;  but  if  he  has  not 
given  such  address  then  the  notice  must  be  sent  as  follows : 
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1.  Either  to  the  post  office  nearest  to  his  place  of  residence, 
or  to  the  post  office  where  he  is  accustomed  to  receive  his 
letters;  or 

2.  If  he  lives  in  one  place,  and  has  his  place  of  business 
in  another,  to  either  place;  or 

3.  If  he  is  sojourning  in  another  place,  to  the  place  where 
he  is  so  sojourning. 

But  where  the  notice  is  actually  received  by  the  party  within 
the  time  specified  in  this  chapter,  it  will  be  sufficient,  though 
not  sent  in  accordance  with  the  requirements  of  this  section. 
Mass.  G.  L.,  c.  107,  §131. 

81.  May  notice  of  dishonor  be  ivaived? 

Notice  of  dishonor  may  be  waived,  either  before  the  time 
of  giving  notice  has  arrived,  or  after  the  omission  to  give  due 
notice,  and  the  waiver  may  be  express  or  implied, 
Mass.  G.  L.,  c.  107,  §132. 

82.  Where  waiver  of  notice  of  dishonor  is  written  above  the 
signature  of  an  endorser  whom  does  it  bind? 

Where  the  waiver  is  embodied  in  the  instrument  itself  it  is 
binding  upon  all  parties;  but  where  it  is  written  above  the  sig- 
nature of  an  endorser  it  binds  him  only. 
Mass.  G.  L.,  c.  107,  §133. 

83.  What  does  a  waiver  of  protest  do? 

A  waiver  of  protest,  whether  in  the  case  of  a  foreign  bill  of 
exchange  or  other  negotiable  instrument,  is  deemed  to  be  a 
waiver  not  only  of  a  formal  protest  but  also  of  presentment 
and  notice  of  dishonor. 

Mass.  G.  L.,  c.  107,  §134. 

84.  When  is  notice  of  dishonor  dispensed  with? 

Notice  of  dishonor  is  dispensed  with  when,  after  the  exer- 
cise of  reasonable  diligence,  it  cannot  be  given  to  or  does  not 
reach  the  parties  sought  to  be  charged. 
Mass.  G.  L.,  c.  107,  §135. 
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85.  When  is  delay  in  giving  notice  of  dishonor  excused? 

Delay  in  giving  notice  of  dishonor  is  excused  when  the  delay 
is  caused  by  circumstances  beyond  the  control  of  the  holder 
and  not  imputable  to  his  default,  misconduct  or  negligence. 
When  the  cause  of  delay  ceases  to  operate  notice  must  be  given 
with  reasonable  diligence. 

Mass.  G.L.,c.  107,  §136. 

86.  When  is  notice  of  dishonor  not  required  to  the  drawer? 

Notice  of  dishonor  is  not  required  to  be  given  to  the  drawer 
in  any  one  of  the  following  cases: 

1.  Where  the  drawer  and  drawee  are  the  same  person; 

2.  Where  the  drawee  is  a  fictitious  person  or  a  person  not 
having  capacity  to  contract; 

3.  Where  the  drawer  is  the  person  to  whom  the  instrument 
is  presented  for  payment; 

4.  Where  the  drawer  has  no  right  to  expect  or  require  that 
the  drawee  or  acceptor  will  honor  the  instrument; 

5.  Where  the  drawer  has  countermanded  payment. 

Mass.  G.  L.,  c.  107,  §137. 

87.  When  is  notice  of  dishonor  not  required  to  be  given  to 
an  endorser? 

Notice  of  dishonor  is  not  required  to  be  given  to  an  endorser 
in  any  one  of  the  following  cases : 

L  Where  the  drawee  is  a  fictitious  person  or  a  person  not 
having  capacity  to  contract,  and  the  endorser  was  aware  of 
the  fact  when  he  endorsed  the  instrument; 

2.  Where  the  endorser  is  the  person  to  whom  the  instru- 
ment is  presented  for  payment; 

3.  Where  the  instrument  was  made  or  accepted  for  his 
accommodation. 

Mass.  G.  L.,  c.  107,  §138. 
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88.  When  is  a  negotiable  instrument  discharged? 

A  negotiable  instrument  is  discharged : 

1.  By  payment  in  due  course  by  or  on  behalf  of  the  prin- 
cipal ; 

2.  By  payment  in  due  course  by  the  party  accommodated, 
where  the  instrument  is  made  or  accepted  for  accommodation ; 

3.  By  the  intentional  cancellation  thereof  by  the  holder; 

4.  By  any  other  act  which  will  discharge  a  simple  contract 
for  the  payment  of  money; 

5.  Where  the  principal  debtor  becomes  the  holder  of  the 
instrument  at  or  after  maturity  in  his  own  right. 

Mass.  G.  L.,  c.  107,  §142. 

89.  When  is  a  person  secondarily  liable  discharged? 

A  person  secondarily  liable  on  the  instrument  is  discharged : 

1 .  By  any  act  which  discharges  the  instrument ; 

2.  By  the  intentional  cancellation  of  his  signature  by  the 
holder; 

3.  By  the  discharge  of  a  prior  party; 

4.  By  a  valid  tender  of  payment  made  by  a  prior  party; 

5.  By  a  release  of  the  principal  debtor,  unless  the  holder's 
right  of  recourse  against  the  party  secondarily  liable  is  ex- 
pressly reserved; 

6.  By  any  agreement  binding  upon  the  holder  to  extend  the 
time  of  payment,  or  to  postpone  the  holder's  right  to  enforce 
the  instrument,  unless  made  with  the  assent  of  the  party 
secondarily  liable,  or  unless  the  right  of  recourse  against  such 
party  is  expressly  reserved. 

Mass.  G.  L.,  c.  107,  §143. 

90.  Where  a  person  secondarily  liable  pays  a  note  what  are 
his  rights? 

Where  the  instrument  is  paid  by  a  party  secondarily  liable 
thereon  it  is  not  discharged;  but  the  party  so  paying  it  is 
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remitted  to  his  former  rights  as  regards  all  prior  parties,  and 
he  may  strike  out  his  own  and  all  subsequent  endorsements, 
and  again  negotiate  the  instrument,  except: 

L  Where  it  is  payable  to  the  order  of  a  third  person,  and 
has  been  paid  by  the  drawer;  and 

2.  Where  it  was  made  or  accepted  for  accommodation,  and' 
has  been  paid  by  the  party  accommodated. 
Mass.  G.  L.,  c.  107,  §144. 

91.   What  is  the  effect  of  renunciation  of  his  rights  against 
the  principal  debtor  by  the  holder? 

The  holdef  may  expressly  renounce  his  rights  against  any 
party  to  the  instrument,  before,  at,  or  after  its  maturity.  An 
absolute  and  unconditional  renunciation  of  his  rights  against 
the  principal  debtor  made  at  or  after  maturity  of  the  instru- 
ment discharges  the  instrument.  But  a  renunciation  does  not 
affect  the  rights  of  a  holder  in  due  course  without  notice.  A 
renunciation  must  be  in  writing,  unless  the  instrument  is  de- 
livered up  to  the  person  primarily  liable  thereon. 
Mass.  G.  L.,  c.  107,  §145. 

92.,  What  is  the  effect  of  a  cancellation  made  unintention- 
ally? 

A  cancellation  made  unintentionally,  or  under  a  mistake, 
or  without  the  authority  of  the  holder,  is  inoperative;  but 
where  an  instrument  or  any  signature  thereon  appears  to  have 
been  cancelled  the  burden  of  proof  lies  on  the  party  who 
alleges  that  the  cancellation  was  made  unintentionally,  or 
under  a  mistake  or  without  authority. 
Mass.  G.  L.,  c.  107,  §146. 

93.   What  is  the  effect  of  a  material  alteration  in  a  nego' 
liable  instrument? 

Where  a  negotiable  instrument  is  materially  altered  with- 
out the  assent  of  all  parties  liable  thereon  it  is  avoided,  except 
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I  as  against  a  party  who  has  himself  made,  authorized  or  as- 
sented to  the  alteration,  and  subsequent  endorsers.  But  when 
an  instrument  has  been  materially  altered  and  is  in  the  hands 
of  a  holder  in  due  course,  not  a  party  to  the  alteration,  he 
may  enforce  payment  thereof  according  to  its  original  tenor. 
Mass.  G.  L.,  c.  107,  §147. 

94.  What  is  a  material  alteration  in  a  note? 
^    Any  alteration  which  changes: 

W     1.  The  date; 

2.  The  sum  payable,  either  for  principal  or  interest; 

3.  The  time  or  place  of  payment; 

4.  The  number  or  the  relations  of  the  parties; 

5.  The  medium  or  currency  in  which  payment  is  to  be 
made; 

Or  which  adds  a  place  of  payment  where  no  place  of  pay- 
ment is  specified,  or  any  other  change  or  addition  which  alters 
the  effect  of  the  instrument  in  any  respect,  is  a  material  altera- 
tion. 

Mass.  G.  L.,  c.  107,  §148. 

95.  What  is  a  bill  of  exchange? 

A  bill  of  exchange  is  an  unconditional  order  in  writing  ad- 
dressed by  one  person  to  another,  signed  by  the  person  giving 
it,  requiring  the  person  to  whom  it  is  addressed  to  pay  on 
demand  or  at  a  fixed  or  determinable  future  time  a  certain 
sum  in  money  to  order  or  to  bearer. 
Mass.  G.  L.,  c.  107,  §149. 

96.  What  is  an  inland  bill  of  exchange? 

An  inland  bill  of  exchange  is  a  bill  which  is,  or  on  Its  face 
purports  to  be,  both  drawn  and  payable  within  this  common- 
wealth. Any  other  bill  is  a  foreign  bill.  Unless  the  contrary 
appears  on  the  face  of  the  bill  the  holder  may  treat  it  as  an 
inland  bill. 

Mass.  G.  L.,  c.  107,  §152. 
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97.  What  is  the  acceptance  of  a  bill  of  exchange? 

The  acceptance  of  a  bill  is  the  signification  by  the  drawee 
of  his  assent  to  the  order  of  the  drawer.  The  acceptance  must 
be  in  writing  and  signed  by  the  drawee.  It  must  not  express 
that  the  drawee  will  perform  his  promise  by  any  other  means 
than  the  payment  of  money. 

Mass.  G.  L.,  c.  107,  §155. 

98.  May  the  holder  insist  on  having  the  acceptance  written 
on  the  bill? 

The  holder  of  a  bill  presenting  the  same  for  acceptance  may 
require  the  acceptance  to  be  written  on  the  bill  and,  if  such 
request  is  refused,  may  treat  the  bill  as  dishonored. 
Mass.  G.  L.,  c.  107,  §156. 

99.  What  is  the  effect  of  an  unconditional  promise  to  accept 
a  bill? 

An  unconditional  promise  in  writing  to  accept  a  bill  before 
it  is  drawn  is  deemed  an  actual  acceptance  in  favor  of  every 
person  who,  upon  the  faith  thereof,  receives  the  bill  for  value. 
Mass.  G.  L.,  c.  107,  §158. 

100.  Hozu  long  is  the  drawee  allowed  to  decide  whether  to 
accept  the  bill  or  not? 

The  drawee  is  allowed  twenty-four  hours  after  presentment 
in  which  to  decide  whether  or  not  he  will  accept  the  bill;  but 
the  acceptance,  if  given,  dates  as  of  the  date  of  presentation. 
Mass.  G.  L.,  c.  107,  §159. 

101.  What  is  the  effect  of  destruction  of  a  bill  by  the 
drawee  when  the  bill  is  delivered  for  acceptance? 

Where  a  drawee  to  whom  a  bill  is  delivered  for  acceptance 
destroys  it,  or  refuses  within  twenty-four  hours  after  such 
delivery,  or  within  such  other  period  as  the  holder  may  allow, 
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to  return  it  accepted  or  non-accepted  to  the  holder,  he  shall 
be  deemed  to  have  accepted  it. 
Mass.  G.  L.,  c.  107,  §160. 

102.  May  a  hill  he  accepted  hefore  it  is  signed  hy  the 
drawer? 

A  bill  may  be  accepted  before  it  has  been  signed  by  the 
drawer,  or  while  otherwise  incomplete,  or  when  it  is  overdue, 
or  after  it  has  been  dishonored  by  a  previous  refusal  to  accept, 
or  by  non-payment.  But  when  a  bill  payable  after  sight  is 
dishonored  by  non-acceptance  and  the  drawee  subsequently 
accepts  it,  the  holder,  in  the  absence  of  any  different  agree- 
ment, is  entitled  to  have  the  bill  accepted  as  of  the  date  of 
the  first  presentment. 

Mass.  G.  L.,  c.  107,  §161. 

103.  What  is  the  difference  hetween  a  general  and  a  quali- 
fied  acceptance? 

An  acceptance  is  either  general  or  qualified.  A  general  ac- 
ceptance accepts  without  qualification  to  the  order  of  the 
drawer.  A  qualified  acceptance  in  express  terms  varies  the 
effect  of  the  bill  as  drawn. 

Mass.  G.  L.,  c.  107,  §162. 

104.  When  is  an  acceptance  qualified? 

An  acceptance  is  qualified  which  is: 

1.  Conditional,  that  is  to  say,  which  makes  payment  by 
the  acceptor  dependent  on  the  fulfilment  of  a  condition  therein 
stated; 

2.  Partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of 
the  amount  for  which  the  bill  is  drawn; 

3.  Local,  that  is  to  say,  an  acceptance  to  pay  only  at  a 
particular  place; 

4.  Qualified  as  to  time; 
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5.  The  acceptance  of  one  or  more  of  the  drawees,  but  not 

of  all. 

Mass.  G.  L.,  c.  107,  §164. 

105.  May  the  holder  of  a  bill  of  exchange  refuse  to  take  a 
qualified  acceptance? 

The  holder  may  refuse  to  take  a  qualified  acceptance,  and, 
if  he  does  not  obtain  an  unqualified  acceptance,  he  m.ay  treat 
the  bill  as  dishonored  by  non-acceptance.  Where  a  qualified 
acceptance  is  taken  the  drawer  and  endorsers  are  discharged 
from  liability  on  the  bill,  unless  they  have  expressly  or  im- 
pliedly authorized  the  holder  to  take  a  qualified  acceptance 
or  subsequently  assent  thereto.  When  the  drawer  or  an  en- 
dorser receives  notice  of  a  qualified  acceptance  he  must  within 
a  reasonable  time  express  his  dissent  to  the  holder,  or  he  will 
be  deemed  to  have  assented  thereto. 
Mass.  G.  L.,  c.  107,  §165. 

106.  When  must  ■presentment  for  acceptance  of  a  hill  of 
exchange  be  made? 

Presentment  for  acceptance  must  be  made : 

1.  Where  the  bill  is  payable  after  sight,  or  in  any  other 
case  where  presentment  for  acceptance  is  necessary  in  order 
to  fix  the  maturity  of  the  instrument ;  or 

2.  Where  the  bill  expressly  stipulates  that  it  shall  be  pre- 
sented for  acceptance;  or 

3.  Where  the  bill  is  drawn  payable  elsewhere  than  at  the 
residence  or  place  of  business  of  the  drawee. 

In  no  other  case  is  presentment  for  acceptance  necessary  in 
order  to  render  any  party  to  the  bill  liable. 
Mass.  G.  L.,  c.  107,  §166. 

107.  How  must  presentment  for  acceptance  be  made? 

Presentment  for  acceptance  must  be  made  by  or  on  behalf 
of  the  holder  at  a  reasonable  hour,  on  a  business  day  and 
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before  the  bill  is  overdue,  to  the  drawee  or  some  person  au- 
thorized to  accept  or  refuse  acceptance  on  his  behalf;  and 

1.  Where  a  bill  is  addressed  to  two  or  more  drawees  not 
partners  presentment  must  be  made  to  them  all,  unless  one 
has  authority  to  accept  or  refuse  acceptance  for  all,  in  which 
case  presentment  may  be  made  to  him  only; 

2.  Where  the  drawee  is  dead  presentment  may  be  made  to 
his  personal  representative; 

3.  Where  the  drawee  has  been  adjudged  a  bankrupt  or  an 
insolvent,  or  has  made  a  general  assignment  for  the  benefit 
of  creditors,  presentment  may  be  made  to  him  or  to  his  trustee 
or  assignee. 

Mass.  G.  L.,  c.  107,  §168. 

108.  Do  the  rules  for  presentment  for  acceptance  of  a  hill 
of  exchange  follow  the  same  rules  as  presentment  for  payment 
of  a  note? 

A  bill  may  be  presented  for  acceptance  on  any  day  on 
which  negotiable  instruments  may  be  presented  for  payment 
under  section  ninety-five  (par.  62)  and  one  hundred  and  eight 
(par.  69),  and  no  person  receiving  any  draft  or  bill  of  ex- 
change payable  on  demand  shall  be  charged  with  any  neglect 
or  omission  of  duty,  or  incur  any  liability,  for  not  presenting 
it  for  acceptance  on  a  Saturday,  provided  that  it  shall  be  duly 
presented  for  acceptance  on  the  next  succeeding  business  day. 

Mass.  G.  L.,  c.  107,  §169. 

109.  When  is  presentment  for  acceptance  excused? 

Presentment  for  acceptance  is  excused  and  a  bill  may  be 
treated  as  dishonored  by  non-acceptance,  in  any  one  of  the 
following  cases: 

1 .  Where  the  drawee  is  dead,  or  has  absconded,  or  is  a  ficti- 
tious person  or  a  person  not  having  capacity  to  contract  by 
bill; 
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2.  Where,  after  the  exercise  of  reasonable  diligence,  pre- 
sentment cannot  be  made; 

3.  Where,  although  presentment  has  been  irregular,  accept- 
ance has  been  refused  on  some  other  ground. 

Mass.  G.  L.,  c.  107,  §171. 

110.  When  is  a  hill  dishonored  for  non-acceptance? 

A  bill  is  dishonored  by  non-acceptance : 

1.  When  it  is  duly  presented  for  acceptance  and  such  an 
acceptance  as  is  prescribed  by  this  chapter  is  refused  or  can- 
not be  obtained;  or 

2.  When  presentment  for  acceptance  is  excused  and  the 
bill  is  not  accepted. 

Mass.  G.  L.,  c.  107,  §172. 

111.  What  must  a  person  do  ivhen  a  bill  is  not  accepted 
within  the  prescribed  time? 

Where  a  bill  is  duly  presented  for  acceptance  and  is  not 
accepted  within  the  prescribed  time  the  person  presenting  it 
must  treat  the  bill  as  dishonored  by  non-acceptance  or  he  loses 
the  right  of  recourse  against  the  drawer  and  the  endorsers. 
Mass.  G.  L.,  c.  107,  §173. 

112.  What  is  the  right  of  recourse  ivhere  a  bill  is  dishonored 
for  non-acceptance? 

When  a  bill  is  dishonored  by  non-acceptance  an  immediate 
right  of  recourse  against  the  drawers  and  endorsers  accrues  to 
the  holder  and  no  presentment  for  payment  is  necessary. 
Mass.  G.  L.,  c.  107,  §174. 

113.  Must  a  foreign  bill  on  dishonor  be  protested? 

Where  a  foreign  bill  appearing  on  its  face  to  be  such  is 
dishonored  by  non-acceptance  it  must  be  duly  protested  for 
non-acceptance,  and  where  such  a  bill  which  has  not  previ- 
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ously  been  dishonored  by  non-acceptance  is  dishonored  by 
non-payment  it  must  be  duly  protested  for  non-payment.  If  it 
is  not  so  protested  the  drawer  and  endorsers  are  discharged. 
Where  a  bill  does  not  appear  on  its  face  to  be  a  foreign  bill 
protest  thereof  in  case  of  dishonor  is  unnecessary. 

Mass.  G.  L.,  c.  107,  §175. 

114.  Ho-w  is  protest  made? 

Protest  may  be  made  by : 

1.  A  notary  public;  or 

2.  By  any  respectable  resident  of  the  place  where  the  bill 
is  dishonored,  in  the  presence  of  two  or  more  credible  wit- 
nesses. 

Mass.  G.  L.,  c.  107,  §176. 

115.  What  is  done  when  a  hill  is  protested? 

The  protest  must  be  annexed  to  the  bill,  or  must  contain  a 
copy  thereof,  and  must  be  under  the  hand  and  seal  of  the 
notary  making  it,  and  must  specify : 

1.  The  time  and  place  of  presentment; 

2.  The  fact  that  presentment  was  made  and  the  manner 
thereof; 

3.  The  cause  or  reason  for  protesting  the  bill; 

4.  The  demand  made  and  the  answer  given,  if  any,  or  the 
fact  that  the  drawee  or  acceptor  could  not  be  found. 

Mass.  G.  L.,  c.  107,  §177. 

116.  At  what  time  must  protest  he  made? 

When  a  bill  is  protested  such  protest  must  be  made  on  the 
day  of  its  dishonor,  unless  delay  is  excused  as  provided  in 
this  chapter.  When  a  bill  has  been  made  noted  the  protest 
may  be  subsequently  extended  as  of  the  date  of  the  noting. 

Mass.  G.  L.,  c.  107,  §178. 
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117.  Where  must  protest  he  made? 

A  bill  must  be  protested  at  the  place  where  it  is  dishonored, 
except  that  when  a  bill  drawn  payable  at  the  place  of  business 
or  residence  of  some  person  other  than  the  drawee  has  been 
dishonored  by  non-acceptance  it  must  be  protested  for  non- 
payment at  the  place  where  it  is  expressed  to  be  payable,  and 
no  further  presentment  for  payment  to,  or  demand  on,  the 
drawee  is  necessary. 

Mass.  G.  L.,  c.  107,  §179. 

118.  When  is  protest  of  a  bill  dispensed  with? 

Protest  is  dispensed  with  by  any  circumstances  which  would 
dispense  with  notice  of  dishonor.  Delay  in  noting  or  protesting 
is  excused  when  delay  is  caused  by  circumstances  beyond  the 
control  of  the  holder  and  not  imputable  to  his  default,  mis- 
conduct or  negligence.  When  the  cause  of  delay  ceases  to 
operate  the  bill  must  be  noted  or  protested  with  reasonable  dil- 
igence. 

Mass.  G.  L.,  c.  107,  §182. 

119.  What  is  an  acceptor  for  honor? 

Where  a  bill  of  exchange  has  been  protested  for  dishonor 
by  non-acceptance  or  protested  for  better  security  and  is  not 
overdue,  any  person  not  being  a  party  already  liable  thereon 
may,  with  the  consent  of  the  holder,  intervene  and  accept  the 
bill  supra  protest  for  the  honor  of  any  party  liable  thereon 
or  for  the  honor  of  the  person  for  whose  account  the  bill  is 
drawn.  The  acceptance  for  honor  may  be  for  part  only  of  the 
sum  for  which  the  bill  is  drawn ;  and  where  there  has  been  an 
acceptance  for  honor  for  one  party  there  may  be  a  further 
acceptance  by  a  different  person  for  the  honor  of  another 
party. 

Mass.  G.  L.,  c.  107,  §184. 
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IZO.  Hoiv  must  an  acceptance  for  honor  supra  protest  be 
made? 

An  acceptance  for  honor  supra  protest  must  be  in  writing 
and  indicate  that  it  is  an  acceptance  for  honor,  and  must  be 
signed  by  the  acceptor  for  honor. 
Mass.  G.  L.,  c.  107,  §185. 

121.  What  does  an  acceptor  for  honor  supra  protest  prom- 
ise to  do? 

The  acceptor  for  honor  by  such  acceptance  engages  that  he 
will  on  due  presentment  pay  the  bill  according  to  the  terms 
of  his  acceptance,  provided  it  shall  not  have  been  paid  by  the 
drawee,  and  provided  also,  that  it  shall  have  been  duly  pre- 
sented for  payment  and  protested  for  non-payment  and  notice 
of  dishonor  given  to  him. 

Mass.  G.  L.,  c.  107,  §188. 

IZZ.  How  is  presentment  for  payment  to  an  acceptor  for 
honor  made? 

Presentment  for  payment  to  the  acceptor  for  honor  must 
be  made  as  follows: 

1.  If  it  is  to  be  presented  in  the  place  where  the  protest  for 
non-payment  was  made  it  must  be  presented  not  later  than 
the  day  following; 

2.  If  it  is  to  be  presented  in  some  other  place  than  the 
place  where  it  was  protested  it  must  be  forwarded  within  the 
time  specified  in  section  one  hundred  twenty-seven  (par.  76). 

Mass.,  G.  L.,  c.  107,  §191. 

123.  May  any  person  pay  a  hill  supra  protest? 

Where  a  bill  has  been  protested  for  non-payment  any  person 
may  intervene  and  pay  it  supra  protest  for  the  honor  of  any 
person  liable  thereon  or  for  the  honor  of  the  person  for  whose 
account  it  was  drawn. 

Mass.  G.  L.,  c.  107,  §194. 
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124.  Must  a  payment  for  honor  supra  protest  he  attested 
by  a  notarial  act^ 

The  payment  for  honor  supra  protest  in  order  to  operate 
as  such  and  not  as  a  mere  voluntary  payment  must  be  attested 
by  a  notarial  act  of  honor  which  may  be  appended  to  the 
protest  or  form  an  extension  to  it. 
Mass.  G.  L.,  c.  107,  §195. 

125.  On  what  must  the  notarial  act  of  honor  in  payment 
supra  protest  he  founded? 

The  notarial  act  of  honor  must  be  founded  on  a  declaration 
made  by  the  payer  for  honor  or  by  his  agent  in  that  behalf  de- 
claring his  intention  to  pay  the  bill  for  honor  and  for  whose 
honor  he  pays. 

Mass.  G.  L.,  c.  107,  §196. 

126.  What  are  the  rights  of  a  party  ivho  pays  for  honor? 
Where  a  bill  has  been  paid  for  honor  all  parties  subsequent 

to  the  party  for  whose  honor  it  is  paid  are  discharged,  but 
the  payer  for  honor  is  subrogated  for,  and  succeeds  to,  both 
the  rights  and  duties  of  the  holder  as  regards  the  party  for 
whose  honor  he  pays  and  all  parties  liable  to  the  latter. 
Mass.  G.  L.,  c.  107,  §198. 

127.  What  is  the  effect  of  the  refusal  of  a  party  to  receive 
payment  supra  protest? 

Where  the  holder  of  a  bill  refuses  to  receive  payment  supra 
protest  he  loses  his  right  of  recourse  against  any  party  who 
would  have  been  discharged  by  such  payment. 
Mass.  G.  L.,  c.  107,  §199. 

128.  When  a  payer  for  honor  pays  the  holder  is  he  entitled 
to  receive  the  bill? 

The  payer  for  honor,  on  paying  to  the  holder  the  amount 
of  the  bill  and  the  notarial  expenses  incidental  to  its  dishonor, 
is  entitled  to  receive  both  the  bill  itself  and  the  protest. 
Mass.  G.  L.,  c.  107,  §200. 
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129.  Can  a  hill  he  drcTiVn  in  a  set? 

Where  a  bill  is  drawn  in  a  set,  each  part  of  the  set  being 
numbered  and  containing  a  reference  to  the  other  parts,  the 
whole  of  the  parts  constitute  one  bill. 

Mass.  G.  L.,  c.  107,  §201. 

130.  When  a  hill  is  drawn  in  parts  and  negotiated  to  dif' 
ferent  holders  who  is  the  owner  of  the  bill?' 

Where  two  or  more  parts  of  a  set  are  negotiated  to  different 
holders  in  due  course  the  holder  whose  title  first  accrues  is 
as  between  such  holders  the  true  owner  of  the  bill.  But 
nothing  in  this  section  affects  the  rights  of  a  person 
who  in  due  course  accepts  or  pays  the  part  first  presented  to 
him. 

Mass.  G.  L.,  c.  107,  §202. 

131.  Where  the  holder  of  a  set  endorses  two  or  more  dif- 
ferent parts  is  he  liable  on  every  such  part? 

Where  the  holder  of  a  set  endorses  two  or  more  parts  to 
different  persons  he  is  liable  on  every  such  part,  and  every 
endorser  subsequent  to  him  is  liable  on  the  part  he  has  himself 
endorsed,  as  if  such  parts  were  separate  bills. 

Mass.  G.  L.,  c.  107,  §203. 

13Z.  Where  must  the  acceptance  be  written  on  a  bill  drawn 
in  parts? 

The  acceptance  may  be  written  on  any  part  and  it  must  be 
written  on  one  part  only.  If  the  drawee  accepts  more  than 
one  part,  and  such  accepted  parts  are  negotiated  to  different 
holders  in  due  course,  he  is  liable  on  every  such  part  as  if  it 
were  a  separate  bill. 

Mass.  G.  L.,  c.  107,  §204. 
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133.  When  an  acceptor  of  a  set  pays  without  requiring 
delivery  of  the  part  bearing  his  acceptance  is  he  liable  to  a 
holder  at  maturity  of  the  part  bearing  the  acceptance? 

When  the  acceptor  of  a  bill  drawn  in  a  set  pays  it  without 
requiring  the  part  bearing  his  acceptance  to  be  delivered  to 
him,  and  that  part  at  maturity  is  outstanding  in  the  hands  of  a 
holder  in  due  course,  he  is  liable  to  the  holder  thereon. 
Mass.  G.  L.,  c.  107,  §205. 

134.  What  is  a  negotiable  promissory  note? 

A  negotiable  promissory  note  within  the  meaning  of  this 

chapter  is  an  unconditional  promise  in  writing  made  by  one 

person  to  another  signed  by  the  maker,  engaging  to  pay  on 

demand,  or  at  a  fixed  or  determinable  future  time,  a  sum 

certain  in  money  to  order  or  to  bearer.  Where  a  note  is  drawn 

to  the  maker's  own  order  it  is  not  complete  until  endorsed  by 

him. 

Mass.  G.  L.,  c.  107,  §207. 

135.  What  is  a  check? 

A  check  is  a  bill  of  exchange  drawn  on  a  bank  payable  on 
demand.  Except  as  otherwise  provided  in  this  chapter,  the  pro- 
visions hereof,  applicable  to  a  bill  of  exchange  payable  on 
demand,  shall  apply  to  a  check. 

Mass.  G.  L.,  c.  107,  §208. 

136.  How  soon  after  issue  must  a  check  be  presented  for 
payment? 

A  check  must  be  presented  for  payment  within  a  reason- 
able time  after  its  issue  or  the  drawer  will  be  discharged  from 
liability  thereon  to  the  extent  of  the  loss  caused  by  the  delay. 

Mass.  G.  L.,  c.  107,  §209. 
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137.  What  is  the  effect  of  hainng  a  check  certified? 

Where  a  check  is  certified  by  the  bank  on  which  it  is  drawn 
the  certification  is  equivalent  to  an  acceptance. 
Mass.  G.  L.,  c.  107,  §210. 

138.  Does  the  certification  of  a  check  have  any  effect  on 
the  endorsers? 

Where  the  holder  of  a  check  procures  it  to  be  accepted  or 
certified  the  drawer  and  all  endorsers  are  discharged  from 
liability  thereon. 

Mass.  G.  L.,  c.  107,  §211. 

139.  What  is  the  effect  of  a  check  on  funds  in  hank? 

A  check  of  itself  does  not  operate  as  an  assignment  of  any 
part  of  the  funds  to  the  credit  of  the  drawer  with  the  bank, 
and  the  bank  is  not  liable  to  the  holder  unless  and  until  it 
accepts  or  certifies  the  check, 

Mass.  G.  L.,  c.  107,  §212. 
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1.  What  is  a  partnership? 

A  partnership  is  an  association  of  two  or  more  persons  to 
carry  on  as  co-owners  a  business  for  profit.  .  .  . 
Mass.  G.  L.,  c.  108A,  §6. 

2.  How  can  a  partnership  be  determined? 

In  determining  whether  a  partnership  exists,  these  rules 
shall  apply : 

1.  Except  as  provided  in  section  sixteen  persons  who  are 
not  partners  as  to  each  other  are  not  partners  as  to  third 
persons. 

2.  Joint  tenancy,  tenancy  in  common,  tenancy  by  the  en- 
tireties, joint  property,  common  property,  or  part  ownership 
does  not  of  itself  establish  a  partnership,  whether  such  co- 
owners  do  or  do  not  share  any  profits  made  by  the  use  of  the 
property. 

3.  The  sharing  of  gross  returns  does  not  of  itself  establish 
a  partnership,  whether  or  not  the  persons  sharing  them  have  a 
joint  or  common  right  or  interest  in  any  property  from  which 
the  returns  are  derived. 

4.  The  receipt  by  a  person  of  a  share  of  the  profits  of  a 
business  is  prima  facie  evidence  that  he  is  a  partner  in  the 
business,  but  no  such  inference  shall  be  drawn  if  such  profits 
were  received  in  payment: 

(a)  Of  a  debt  by  instalments  or  otherwise, 

(b)  As  wages  of  an  employee  or  rent  to  a  landlord, 
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(c)  As  an  annuity  to  a  widow  or  representative  of  a  de- 
ceased partner, 

(d)  As  interest  on  a  loan,  though  the  amount  of  payment 
vary  with  the  profits  of  the  business, 

(e)  As  the  consideration  for  the  sale  of  the  good- will  of 
a  business  or  other  property  by  instalment  or  otherwise. 

Mass.  G.  L.,  c.  108A,  §7. 

3.   What  is  partnership  property? 

1.  All  property  originally  brought  into  the  partnership 
stock  or  subsequently  acquired,  by  purchase  or  otherwise,  on 
account  of  the  partnership  is  partnership  property. 

2.  Unless  the  contrary  intention  appears,  property  acquired 
with  partnership  funds  is  partnership  property. 

3.  Any  estate  in  real  property  may  be  acquired  in  the  part- 
nership name.  Title  so  acquired  can  be  conveyed  only  in  the 
partnership  name. 

4.  A  conveyance  to  a  partnership  in  the  partnership  name, 
though  without  words  of  inheritance,  passes  the  entire  estate 
of  the  grantor  unless  a  contrary  intent  appears. 

Mass.  G.  L.,  c.  108A,  §8. 

4.   Who  may  bind  a  partnership? 

\.  Every  partner  is  an  agent  of  the  partnership  for  the 
purpose  of  its  business,  and  the  act  of  every  partner,  including 
the  execution  in  the  partnership  name  of  any  instrument,  for 
apparently  carrying  on  in  the  usual  way  the  business  of  the 
partnership  of  which  he  is  a  member  binds  the  partnership, 
unless  the  partner  so  acting  has  in  fact  no  authority  to  act 
for  the  partnership  in  the  particular  matter,  and  the  person 
with  whom  he  is  dealing  has  knowledge  of  the  fact  that  he  has 
no  such  authority. 

2.  An  act  of  a  partner  which  is  not  apparently  for  the 
carrying  on  of  the  business  of  the  partnership  in  the  usual  way 
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does  not  bind  the  partnership  unless  authorized  by  the  other 
partners. 

3.  Unless  authorized  by  the  other  partners  or  unless  they 
have  abandoned  the  business,  one  or  more  but  less  than  all 
the  partners  have  no  authority  to: 

(a)  Assign  the  partnership  property  in  trust  for  creditors 
or  on  the  assignee's  promise  to  pay  the  debts  of  the  partner- 
ship, 

(b)  Dispose  of  the  good  will  of  the  business, 

(c)  Do  any  other  act  which  would  make  it  impossible  to 
carry  on  the  ordinary  business  of  the  partnership, 

(d)  Confess  a  judgment, 

(e)  Submit  a  partnership  claim  or  liability  to  arbitration 
or  reference. 

4.  No  act  of  a  partner  in  contravention  of  a  restriction  on 
his  authority  shall  bind  the  partnership  to  persons  having 
knowledge  of  the  restriction. 

Mass.  G.  L.,  c.  108A,  §9. 

5.  How  is  partnership  property  conveyed? 

1.  Where  title  to  real  property  is  in  the  partnership  name, 
any  partner  may  convey  title  to  such  property  by  a  convey- 
ance executed  in  the  partnership  name;  but  the  partnership 
may  recover  such  property  unless  the  partner's  act  binds  the 
partnership  under  the  provisions  of  paragraph  (1),  section 
nine,  (par.  4.)  or  unless  such  property  has  been  conveyed  by 
the  grantee  or  a  person  claiming  through  such  grantee  to  a 
holder  for  value  without  knowledge  that  the  partner,  in  mak- 
ing the  conveyance,  has  exceeded  his  authority. 

Where  the  title  to  real  property  is  in  the  names  of  all  the 
partners  a  conveyance  executed  by  all  the  partners  passes  all 
their  rights  in  such  property. 

Mass.  G.  L.,  c.  108A,  §10. 
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6.  Will  the  admission  of  one  partner  hind  the  partnership? 

An  admission  or  representation  made  by  any  partner  con- 
cerning partnership  affairs  within  the  scope  of  his  authority 
as  conferred  by  this  chapter  is  evidence  against  the  partner- 
ship. 

Mass.  G.  L.,  c.  108A,  §11. 

7.  Hoiv  is  notice  given  to  a  partnership? 

Notice  to  any  partner  of  any  matter  relating  to  partner- 
ship affairs,  and  the  knowledge  of  the  partner  acting  in  the 
particular  matter,  acquired  while  a  partner  or  then  present 
to  his  mind,  and  the  knowledge  of  any  other  partner  who 
reasonably  could  and  should  have  communicated  it  to  the 
acting  partner  operate  as  notice  to  or  knowledge  of  the  part- 
nership, except  in  the  case  of  a  fraud  on  the  partnership 
committed  by  or  with  the  consent  of  that  partner. 
Mass.  G.  L.,  c.  108A,  §12. 

8.  Is  the  partnership  liable  for  the  tort  committed  by  one 
of  the  partners  acting  on  partnership  business. 

Where,  by  any  wrongful  act  or  omission  of  any  partner 
acting  in  the  ordinary  course  of  the  business  of  the  partner- 
ship, or  with  the  authority  of  his  co-partners,  loss  or  injury 
is  caused  to  any  person,  not  being  a  partner  in  the  partner- 
ship, or  any  penalty  is  incurred,  the  partnership  is  liable  there- 
for to  the  same  extent  as  the  partner  so  acting  or  omitting  to 
act. 

Mass.  G.  L.,  c.  108A,  §13. 

9.  Under  what  circumstances  is  the  partnership  liable  for 
money  misapplied? 

The  partnership  is  bound  to  make  good  the  loss: 
(a)  Where  one  partner  acting  within  the  scope  of  his  ap- 
parent authority  receives  money  or  property  of  a  third  person 
and  misapplies  it;  and 
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(b)  Where  the  partnership  in  the  course  of  its  business  re- 
ceives money  or  property  of  a  third  person  and  the  money  or 
property  so  received  is  misapplied  by  any  partner  while  it  is 
in  the  custody  of  the  partnership. 
Mass.  G.  L.,  c.  108A,  §14. 

10.  Under  what  circumstances  are  partners  'jointly  and  sev- 
erally liable? 

All  partners  are  liable: 

(a)  Jointly  and  severally  for  everything  chargeable  to  the 
partnership  under  sections  thirteen  and  fourteen  (par.  8  and 

(b)  Jointly  for  all  other  debts  and  obligations  of  the  part- 
nership ;  but  any  partner  may  enter  into  a  separate  obligation 
to  perform  a  partnership  contract. 

Mass.  G.  L.,  c.  108A,  §15. 

//.  Under  ivhat  circumstances  ivill  a  person  who  is  not  a 
partner  in  reality  be  liable  as  a  partner? 

1.  When  a  person,  by  words  spoken  or  written  or  by  con- 
duct, represents  himself,  or  consents  to  another  representing 
him  to  any  one,  as  a  partner  in  an  existing  partnership  or 
with  one  or  more  persons  not  actual  partners,  he  is  liable  to 
any  such  person  to  whom  such  representation  has  been  made, 
who  has,  on  the  faith  of  such  representation,  given  credit  to 
the  actual  or  apparent  partnership,  and  if  he  has  not  made 
such  representation  or  consented  to  its  being  made  in  a  public 
manner  he  is  liable  to  such  person,  whether  the  representation 
has  or  has  not  been  made  or  communicated  to  such  person  so 
giving  credit  by  or  with  the  knowledge  of  the  apparent  partner 
making  the  representation  or  consenting  to  its  being  made. 

(a)  When  a  partnership  liability  results  he  is  liable  as 
though  he  were  an  actual  member  of  the  partnership. 

(b)  When  no  partnership  liability  results  he  is  liable 
jointly  with  the  other  persons,  if  any,  so  consenting  to  the 
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contract  or  representation  as  to  incur  liability,  otherwise  sepa- 
rately. 

2.  When  a  person  has  been  thus  represented  to  be  a  partner 
in  an  existing  partnership,  or  with  one  or  more  persons  not 
actual  partners,  he  is  an  agent  of  the  person  consenting  to  such 
representation  to  bind  them  to  the  same  extent  and  in  the 
manner  as  though  he  were  a  partner  in  fact,  with  respect  to 
persons  who  rely  upon  the  representation.  Where  all  the  mem- 
bers of  the  existing  partnership  consent  to  the  representation, 
a  partnership  act  or  obligation  results;  but  in  all  other  cases 
it  is  the  joint  act  or  obligation  of  the  person  acting  and  the 
persons  consenting  to  the  representation. 

Mass.  G.  L.,  c.  108A,  §16. 

12.  When  a  person  is  admitted  into  an  existing  partnership 
ivhat  is  his  liability? 

A  person  admitted  as  a  partner  into  an  existing  partnership 
is  liable  for  all  the  obligations  of  the  partnership  arising  be- 
fore his  admission  as  though  he  had  been  a  partner  when  such 
obligations  were  incurred,  except  that  this  liability  shall  be 
satisfied  only  out  of  partnership  property. 

Mass.  G.  L.,  c.  108 A,  §17. 

13.  What  are  the  rights  and  duties  of  the  partners? 

The  rights  and  duties  of  the  partners  in  relation  to  the 
partnership  shall  be  determined,  subject  to  any  agreement  be- 
tween them,  by  the  following  rules: 

(a)  Each  partner  shall  be  repaid  his  contributions,  whether 
by  way  of  capital  or  advances  to  the  partnership  property, 
and  share  equally  in  the  profits  and  surplus  remaining  after 
all  liabilities,  including  those  to  partners,  are  satisfied;  and 
must  contribute  toward  the  losses,  whether  of  capital  or  other- 
wise, sustained  by  the  partnership  according  to  his  share  in 
the  profits. 
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(b)  The  partnership  must  indemnify  every  partner  in  re- 
spect of  payments  made  and  personal  liabilities  reason- 
ably incurred  by  him  in  the  ordinary  and  proper  con- 
duct of  its  business,  or  for  the  preservation  of  its  business  or 
property. 

(c)  A  partner,  who  in  aid  of  the  partnership  makes  any 
payment  or  advance  beyond  the  amount  of  capital  which  he 
agreed  to  contribute,  shall  be  paid  interest  from  the  date  of 
the  payment  or  advance. 

(d)  A  partner  shall  receive  interest  on  the  capital  contri- 
buted by  him  only  from  the  date  when  repayment  should  be 
made. 

(e)  All  partners  have  equal  rights  in  the  management  and 
conduct  of  the  partnership  business. 

(f)  No  partner  is  entitled  to  remuneration  for  acting  in 
the  partnership  business,  except  that  a  surviving  partner  is 
entitled  to  reasonable  compensation  for  his  services  in  wind- 
ing up  the  partnership  affairs. 

(g)  No  person  can  become  a  member  of  a  partnership 
without  the  consent  of  all  the  partners. 

(h)  Any  difference  arising  as  to  ordinary  matters  connected 
with  the  partnership  business  may  be  decided  by  a  majority 
of  the  partners ;  but  no  act  in  contravention  of  any  agreement 
between  the  partners  may  be  done  rightfully  without  the  con- 
sent of  all  the  partners. 

Mass.  G.  L.,  c.  108A,  §18. 

14.  Hoiu  should  partnership  books  he  kept? 

The  partnership  books  shall  be  kept,  subject  to  any  agree- 
ment between  the  partners,  at  the  principal  place  of  business 
of  the  partnership,  and  every  partner  shall  at  all  times  have 
access  to  and  may  inspect  and  copy  any  of  them. 

Mass.  G.  L.,  c.  108A,  §19. 
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15.  May  one  partner  conceal  information  affecting  the 
partnership  from  another? 

Partners  shall  render  on  demand  true  and  full  information 
of  all  things  affecting  the  partnership  to  any  partner  or  the 
legal  representative  of  any  deceased  partner  or  partner  under 
legal  disability. 

Mass.  G.  L.,  c.  108A,  §20. 

16.  Must  a  partner  account  to  partnership  for  benefit  de- 
rived? 

1.  Every  partner  must  account  to  the  partnership  for  any 
benefit,  and  hold  as  trustee  for  it  any  profits  derived  by  him 
without  the  consent  of  the  other  partners  from  any  transaction 
connected  with  the  formation,  conduct  or  liquidation  of  the 
partnership  or  from  any  use  by  him  of  its  property. 

2.  This  section  applies  also  to  the  representatives  of  a 
deceased  partner  engaged  in  the  liquidation  of  the  affairs  of 
the  partnership  as  the  personal  representatives  of  the  last  sur- 
viving partner. 

Mass.  G.  L.,  c.  108A,  §21. 

17.  May  any  partner  have  the  right  to  a  formal  account? 

Any  partner  shall  have  the  right  to  a  formal  account  as  to 
partnership  affairs : 

(a)  If  he  is  wrongfully  excluded  from  the  partnership 
business  or  possession  of  its  property  by  his  co-partners, 

(b)  If  the  right  exists  under  the  terms  of  any  agreement, 

(c)  As  provided  in  section  twenty-one  (par.  16). 

(d)  Whenever  other  circumstances  render  it  just  and  rea- 
sonable. 

Mass.  G.  L.,  c.  108A,  §22. 

18.  What  are  the  rights  and  duties  of  partners  after  the 
expiration  of  the  term  fixed  who  continue  in  the  business? 

1.  When  a  partnership  for  a  fixed  term  or  particular  under- 
taking is  continued  after  the  termination  of  such  term  or  par- 
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ticular  undertaking  without  any  express  agreement,  the  rights 
and  duties  of  the  partners  remain  the  same  as  they  were  at  such 
termination,  so  far  as  is  consistent  with  a  partnership  at  will. 
2.  A  continuation  of  the  business  by  the  partners  or  such  of 
them  as  habitually  acted  therein  during  the  term,  without 
any  settlement  or  liquidation  of  the  partnership  affairs,  is 
prima  facie  evidence  of  a  continuation  of  the  partnership. 
Mass.  G.  L.,  c.  108A,  §23. 

19.  What  are  the  property  rights  of  a  partner? 

The  property  rights  of  a  partner  are  ( 1 )  his  rights  in  specific 
partnership  property,  (2)  his  interest  in  the  partnership,  and 
(3)  his  right  to  participate  in  the  management. 
Mass.  G.  L.,  c.  108A,  §24. 

20.  What  is  a  tenant  in  partnership? 

1.  A  partner  is  co-owner  with  his  partners  of  specific  part- 
nership property  holding  as  a  tenant  in  partnership. 

2.  The  incidents  of  this  tenancy  are  such  that: 

(a)  A  partner,  subject  to  the  provisions  of  this  chapter 
and  to  any  agreement  between  the  partners,  has  an  equal  right 
with  his  partners  to  possess  specific  partnership  property  for 
partnership  purposes ;  but  he  has  no  right  to  possess  such  prop- 
erty for  any  other  purpose  without  the  consent  of  his  partners. 

(b)  A  partner's  right  in  specific  property  is  not  assignable 
except  in  connection  with  the  assignment  of  the  rights  of  all 
the  partners  in  the  same  property. 

(c)  A  partner's  right  in  specific  partnership  property  is 
not  subject  to  attachment  or  execution,  except  on  a  claim 
against  the  partnership.  When  partnership  property  is  at- 
tached for  a  partnership  debt  the  partners,  or  any  of  them, 
or  the  representatives  of  a  deceased  partner,  cannot  claim 
any  right  under  the  homestead  or  exemption  laws. 

(d)  On  the  death  of  a  partner  his  right  in  specific  partner- 
ship property  vests  in  the  surviving  partner  or  partners,  ex- 
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cept  where  the  deceased  was  the  last  surviving  partner,  when 
his  right  in  such  property  vests  in  his  legal  representative. 
Such  surviving  partner  or  partners,  or  the  legal  representative 
of  the  last  surviving  partner,  has  no  right  to  possess  the  part- 
nership property  for  any  but  a  partnership  purpose. 

(e)  A  partner's  right  in  specific  partnership  property  is  not 
subject  to  dower,  courtesy,  or  allowances  to  widows,  heirs,  or 
next  of  kin. 

Mass.  G.  L.,  c.  108A,  §25. 

21.   What  is  a  -partner  s  interest  in  partnership? 
A  partner's  interest  in  the  partnership  is  his  share  of  the 
profits  and  surplus,  and  the  same  is  personal  property. 
Mass.  G.  L.,  c.  108A,  §26. 

ZZ.  What  is  the  effect  of  a  partner's  conveyance  of  his  in- 
terest? 

1.  A  conveyance  by  a  partner  of  his  interest  in  the  partner- 
ship does  not  of  itself  dissolve  the  partnership,  nor,  as  against 
the  other  partners  in  the  absence  of  agreement,  entitle  the 
assignee,  during  the  continuance  of  the  partnership,  to  inter- 
fere in  the  management  or  administration  of  the  partnership 
business  or  affairs,  or  to  require  any  information  or  account  of 
partnership  transactions,  or  to  inspect  the  partnership  books; 
but  it  merely  entitles  the  assignee  to  receive,  in  accordance 
with  his  contract,  the  profits  to  which  the  assigning  partner 
would  otherwise  be  entitled. 

2.  In  case  of  a  dissolution  of  the  partnership,  the  assignee 
is  entitled  to  receive  his  assignor's  interest  and  may  require  an 
account  from  the  date  only  of  the  last  account  agreed  to  by 
all  the  partners. 

Mass.  G.  L.,  c.  108A,  §27. 

Z3.   What  are  the  remedies  of  a  debtor  partner? 
1.  On  due  application  to  the  superior  court  by  any  judg- 
ment creditor  of  a  partner,  such  court  may  charge  the  interest 
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of  the  debtor  partner  with  payment  of  the  unsatisfied  amount 
of  such  judgment  debt  with  interest  thereon;  and  may  then 
or  later  appoint  a  receiver  of  his  share  of  the  profits,  and  of 
any  other  money  due  or  to  fall  due  to  him  in  respect  of  the 
partnership,  and  make  all  other  orders,  directions,  accounts 
and  enquiries  which  the  debtor  partner  might  have  made,  or 
which  the  circumstances  of  the  case  may  require. 

2.  The  interest  charged  may  be  redeemed  at  any  time  be- 
fore foreclosure,  or  in  case  of  a  sale  being  directed  by 
the  court  may  be  purchased  without  thereby  causing  a  dissolu- 
tion : 

(a)  With  separate  property,  by  any  one  or  more  of  the 
partners,  or 

(b)  With  partnership  property,  by  any  one  or  more  of  the 
partners  with  the  consent  of  all  the  partners  whose  interests 
are  not  so  charged  or  sold. 

3.  Nothing  in  this  chapter  shall  be  held  to  deprive  a  partner 
of  his  right,  if  any,  under  the  exemption  laws,  as  regards  his 
interest  in  the  partnership. 

Mass.  G.  L.,  c.  108A,  §28. 

Z4.   What  is  the  dissolution  of  a  partnership? 

The  dissolution  of  a  partnership  is  the  change  in  the  rela- 
tion of  the  partners  caused  by  any  partner  ceasing  to  be  asso- 
ciated in  the  carrying  on  as  distinguished  from  the  winding  up 
of  the  business. 

Mass.  G.  L.,  c.  108A,  §29. 

25.  Is  the  partnership  terminated  on  dissolution? 

On  dissolution  the  partnership  is  not  terminated,  but  con- 
tinues until  the  winding  up  of  partnership  affairs  is  com- 
pleted. 

Mass.  G.  L.,  c.  108A,  §30. 
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26.  When  is  a  dissolution  of  a  partnership  caused^ 
Dissolution  is  caused: 

L  Without  violation  of  the  agreement  between  the 
partners, 

(a)  By  the  termination  of  the  definite  term  of  a  particular 
undertaking  specified  in  the  agreement, 

(b)  By  the  express  will  of  any  partner  when  no  definite 
term  or  particular  undertaking  is  specified, 

(c)  By  the  express  will  of  all  the  partners  who  have  not 
assigned  their  interests  or  suffered  them  to  be  charged  for 
their  separate  debts,  either  before  or  after  the  termination  of 
any  specified  term  or  particular  undertaking. 

(d)  By  the  expulsion  of  any  partner  from  the  business  bona 
fide  in  accordance  with  such  a  power  conferred  by  the  agree- 
ment between  the  partners; 

2.  In  contravention  of  the  agreement  between  the  partners, 
where  the  circumstances  do  not  permit  a  dissolution  under 
any  other  provision  of  this  section,  by  the  express  will  of  any 
partner  at  any  time; 

3.  By  any  event  which  makes  it  unlawful  for  the  business 
of  the  partnership  to  be  carried  on  or  for  the  members  to  carry 
it  on  in  partnership; 

4.  By  the  death  of  any  partner; 

5.  By  the  bankruptcy  of  any  partner  or  the  partnership; 

6.  By  decree  of  court  under  section  thirty-two. 

Mass.  G.  L.,  c.  108A,  §31. 

27.  When  will  a  court  decree  a  dissolution  of  a  partner- 
ship? 

1 .  On  application  by  or  for  a  partner  the  court  shall  decree 
a  dissolution  whenever: 

(a)  A  partner  has  been  declared  a  lunatic  in  any  judicial 
proceeding  or  is  shown  to  be  of  unsound  mind, 

(b)  A  partner  becomes  in  any  other  way  incapable  of  per- 
forming his  part  of  the  partnership  contract, 
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(c)  A  partner  has  been  guilty  of  such  conduct  as  tends  to 
affect  prejudicially  the  carrying  on  of  the  business, 

(d)  A  partner  wilfully  or  persistently  commits  a  breach 
of  the  partnership  agreement,  or  otherwise  so  conducts  himself 
in  matters  relating  to  the  partnership  business  that  it  is  not 
reasonably  practicable  to  carry  on  the  business  in  partnership 
with  him, 

(e)  The  business  of  the  partnership  can  only  be  carried  on 
at  a  loss, 

(f)  Other  circumstances  render  a  dissolution  equitable. 

2.  On  the  application  of  the  purchaser  of  a  partner's  in- 
terest under  section  twenty-seven  (par.  22)  or  twenty-eight 
(par.  23) : 

(a)  After  the  termination  of  the  specified  term  or  particu- 
lar undertaking, 

(b)  At  any  time  if  the  partnership  was  a  partnership  at 
will  when  the  interest  was  assigned  or  when  the  charging 
order  was  issued. 

Mass.  G.  L.,  c.  108A,  §32. 

28.   What  is  the  effect  of  dissolution  on  partnership? 

Except  so  far  as  may  be  necessary  to  wind  up  partnership 
affairs  or  to  complete  transactions  begun  but  not  then  finished, 
dissolution  terminates  all  authority  of  any  partner  to  act  for 
the  partnership, 

1.  With  respect  to  the  partners: 

(a)  When  the  dissolution  is  not  by  the  act,  bankruptcy  or 
death  of  a  partner;  or 

(b)  When  the  dissolution  is  by  such  act,  bankruptcy  or 
death  of  a  partner,  in  cases  where  section  thirty-four  (par.  29) 
so  requires; 

2.  With  respect  to  persons  not  partners,  as  declared  in  sec- 
tion thirty -five. 

Mass.  G.  L.,  c.  108A,  %ZZ. 
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29.  What  is  the  liability  of  a  partner  after  dissolution  ? 

Where  the  dissolution  is  caused  by  the  act,  death  or  bank- 
ruptcy of  a  partner,  each  partner  is  liable  to  his  co-partners 
for  his  shares  of  any  liability  created  by  any  partner  acting 
for  the  partnership  as  if  the  partnership  had  not  been  dissolved 
unless 

(a)  The  dissolution  being  by  act  of  any  partner,  the  part- 
ner acting  for  the  partnership  had  knowledge  of  the  dissolu- 
tion, or 

(b)  The  dissolution  being  by  the  death  or  bankruptcy  of  a 
partner,  the  partner  acting  for  the  partnership  had  knowledge 
or  notice  of  the  death  or  bankruptcy. 

Mass.  G.  L.,  c.  108A,  §34. 

30.  Can  a  partner  hind  the  partnership  after  dissolution? 

1.  After  dissolution  a  partner  can  bind  the  partnership 
except  as  provided  in  paragraph  (3)  : 

(a)  By  any  act  appropriate  for  winding  up  partnership 
affairs  or  completing  transactions  unfinished  at  dissolution; 

(b)  By  any  transaction  which  would  bind  the  partnership 
if  dissolution  had  not  taken  place,  provided  the  other  party 
to  the  transaction 

(I.)  Had  extended  credit  to  the  partnership  prior  to  disso- 
lution and  had  no  knowledge  or  notice  of  the  dissolution;  or 

(II.)  Though  he  had  not  so  extended  credit,  had  neverthe- 
less known  of  the  partnership  prior  to  dissolution,  and,  having 
no  knowledge  or  notice  of  dissolution,  the  fact  of  dissolution 
has  not  been  advertised  in  a  newspaper  of  general  circulation 
in  the  place  (or  in  each  if  more  than  one)  at  which  the  part- 
nership business  was  regularly  carried  on. 

2.  The  liability  of  a  partner  under  paragraph  (lb)  shall 
be  satisfied  out  of  partnership  assets  alone  when  such  partner 
had  been  prior  to  dissolution : 

(a)  Unknown  as  a  partner  to  the  person  with  whom  the 
contract  is  made :  and 
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(b)  So  far  unknown  and  inactive  in  partnership  affairs 
that  the  business  reputation  of  the  partnership  could  not  be 
said  to  have  been  in  any  degree  due  to  his  connection  with  it. 

3.  The  partnership  is  in  no  case  bound  by  any  act  of  a 
partner  after  dissolution : 

(a)  Where  the  partnership  is  dissolved  because  it  is  un- 
lawful to  carry  on  the  business,  unless  the  act  is  appropriate 
for  winding  up  partnership  affairs;  or 

(b)  Where  the  partner  has  become  bankrupt;  or 

(c)  Where  the  partner  has  no  authority  to  wind  up  part- 
nership affairs,  except  by  a  transaction  with  one  who 

(I.)  Had  extended  credit  to  the  partnership  prior  to  dis- 
solution and  had  no  knowledge  or  notice  of  his  want  of  au- 
thority; or 

(XL)  Had  not  extended  credit  to  the  partnership  prior  to 
dissolution,  and,  having  no  knowledge  or  notice  of  his  want  of 
authority,  the  fact  of  his  want  of  authority  has  not  been 
advertised  in  the  manner  provided  for  advertising  the  fact 
of  dissolution  in  paragraph  (1  b  II). 

4.  Nothing  in  this  section  shall  affect  the  liability  under 
section  sixteen  (par.  1 1 )  or  any  person  who  after  dissolution 
represents  himself  or  consents  to  another  representing  him  as 
a  partner  in  a  partnership  engaged  in  carrying  on  business. 

Mass.  G.  L.,  c.  108A,  §35. 

31.  Is  a  -partner  discharged  by  dissolution  of  partnership? 

1 .  The  dissolution  of  the  partnership  does  not  of  itself  dis- 
charge the  existing  liability  of  any  partner. 

2.  A  partner  is  discharged  from  any  existing  liability  upon 
dissolution  of  the  partnership  by  an  agreement  to  that  effect 
between  himself,  the  partnership  creditor  and  the  person  or 
partnership  continuing  the  business;  and  such  agreement  may 
be  inferred  from  the  course  of  dealing  between  the  creditor 
having  knowledge  of  the  dissolution  and  the  person  or  part- 
nership continuing  the  business. 
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3.  Where  a  person  agrees  to  assume  the  existing  obligations 
of  a  dissolved  partnership,  the  partners  whose  obligations  have 
been  assumed  shall  be  discharged  from  any  liability  to  any 
creditor  of  the  partnership  who,  knowing  of  the  agreement, 
consents  to  a  material  alteration  in  the  nature  or  time  of  pay- 
ment of  such  obligations. 

4.  The  individual  property  of  a  deceased  partner  shall  be 
liable  for  all  obligations  of  the  partnership  incurred  while  he 
was  a  partner  but  subject  to  the  prior  payment  of  his  sepa- 
rate debts. 

Mass.  G.  L.,  c.  108A,  §36. 

32.  Who  has  right  to  wind  up  a  partnerships 

Unless  otherwise  agreed  the  partners  who  have  not  wrong- 
fully dissolved  the  partnership  or  the  legal  representatives  of 
the  last  surviving  partner,  no  bankrupt,  has  the  right  to  wind 
up  the  partnership  affairs;  provided,  that  any  partner,  his 
legal  representative,  or  his  assignee,  upon  cause  shown,  may 
obtain  winding  up  by  the  court. 

Mass.  G.  L.,  c.  108A,  §37. 

33.  What  are  the  rights  of  the  partners  on  dissolution  of  a 
partnership? 

1.  When  dissolution  is  caused  in  any  way,  except  in  con- 
travention of  the  partnership  agreement,  each  partner,  as 
against  his  co-partners  and  all  persons  claiming  through  them 
in  respect  of  their  interests  in  the  partnership,  unless  other- 
wise agreed,  may  have  the  partnership  property  applied  to 
discharge  its  liabilities,  and  the  surplus  applied  to  pay  in  cash 
the  net  amount  owing  to  the  respective  partners.  But  if  dis- 
solution is  caused  by  expulsion  of  a  partner  bona  fide  under 
the  partnership  agreement,  and  if  the  expelled  partner  is  dis- 
charged from  all  partnership  liabilities,  either  by  payment  or 
agreement  under  section  thirty-six  (2)  (par.  31),  he  shall  re- 
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ceive  in  cash  only  the  net  amount  due  him  from  the  partner- 
ship. 

2.  When  dissolution  is  caused  in  contravention  of  the  part- 
nership agreement  the  rights  of  the  partners  shall  be  as  fol- 
lows: 

(a)  Each  partner  who  has  not  caused  dissolution  wrong- 
fully shall  have — 

(I.)  All  the  rights  specified  in  paragraph  (1)  of  this  sec- 
tion, and 

(II.)  The  right,  as  against  each  partner  who  has  caused  the 
dissolution  wrongfully,  to  damages  for  breach  of  the  agree- 
ment. 

(b)  The  partners  who  have  not  caused  the  dissolution 
wrongfully,  if  they  all  desire  to  continue  the  business  in  the 
same  name,  either  by  themselves  or  jointly  with  others,  may 
do  so  during  the  agreed  term  for  the  partnership,  and  for  that 
purpose  may  possess  the  partnership  property,  provided  they 
secure  the  payment  by  bond  approved  by  the  court,  or  pay 
to  any  partner  who  has  caused  the  dissolution  wrongfully  the 
value  of  his  interest  in  the  partnership  at  the  dissolution,  less 
any  damages  recoverable  under  clause  (2  a  II)  of  this  section, 
and  in  like  manner  indemnify  him  against  all  present  or  future 
partnership  liabilities. 

(c)  A  partner  who  has  caused  the  dissolution  wrongfully 
shall  have — 

(I.)  If  the  business  is  not  continued  under  the  provisions 
of  paragraph  (2b),  all  the  rights  of  a  partner  under  paragraph 
(1),  subject  to  clause  (2  a  II)  of  this  section. 

(II.)  If  the  business  is  continued  under  paragraph  (2  b) 
of  this  section,  the  right  as  against  his  co-partners  and  all 
claiming  through  them  in  respect  of  their  interests  in  the  part- 
nership, to  have  the  value  of  his  interest  in  the  partnership, 
less  any  damages  caused  to  his  co-partners  by  the  dissolution, 
ascertained  and  paid  to  him  in  case,  or  the  payment  secured 
by  bond  approved  by  the  court,  and  to  be  released  from  all 
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existing  liabilities  of  the  partnership;  but  in  ascertaining  the 
value  of  the  partner's  interest  the  value  of  the  good  will 
of  the  business  shall  not  be  considered. 

Mass.  G.  L.,  c.  108A,  §38. 

34.  What  are  the  rights  of  a  party  who  rescinds  a  partner" 
ship  contract  on  account  of  fraud? 

Where  a  partnership  contract  is  rescinded  on  the  ground  of 
fraud  or  misrepresentation  of  one  of  the  parties  thereto,  the 
party  entitled  to  rescind  is,  without  prejudice  to  any  other 
right,  entitled — 

(a)  To  a  lien  on,  or  right  of  retention  of,  the  surplus  of  the 
partnership  property  after  satisfying  the  partnership  liabili- 
ties to  third  persons  for  any  sum  of  money  paid  by  him  for 
the  purchase  of  an  interest  in  the  partnership  and  for  any 
capital  or  advances  contributed  by  him;  and 

(b)  To  stand,  after  all  liabilities  to  third  persons  have 
been  satisfied,  in  the  place  of  the  creditors  of  the  partnership 
for  any  payments  made  by  him  in  respect  of  the  partnership 
liabilities;  and 

(c)  To  be  indemnified  by  the  person  guilty  of  the  fraud  or 
making  the  representation  against  all  debts  and  liabilities  of 
the  partnership. 

Mass.  G.  L.,  c.  108A,  §39. 

35.  How  are  partnership  accounts  settled  on  dissolution? 

In  settling  accounts  between  the  partners  after  dissolution, 
the  following  rules  shall  be  observed,  subject  to  any  agree- 
ment to  the  contrary: 

(a)   The  assets  of  the  partnership  are — 

(I.)   The  partnership  property. 

(II.)  The  contributions  of  the  partners  necessary  for  the 
payment  of  all  the  liabilities  specified  in  clause  (b)  of  this 
section. 
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(b)  The  liabilities  of  the  partnership  shall  rank  in  order 
of  payment,  as  follows: 

(I.)   Those  owing  to  creditors  other  than  partners. 
(11.)   Those  owing  to  partners  other  than  for  capital  and 
profits. 

(III.)   Those  owing  to  partners  in  respect  of  capital. 
(IV.)   Those  owing  to  partners  in  respect  of  profits. 

(c)  The  assets  shall  be  applied  in  the  order  of  their  decla- 
ration in  clause  (a)  of  this  section  to  the  satisfaction  of  the 
liabilities. 

(d)  The  partners  shall  contribute,  as  provided  by  section 
eighteen  (a),  the  amount  necessary  to  satisfy  the  liabilities; 
but  if  any,  but  not  all,  of  the  partners  are  insolvent,  or,  not 
being  subject  to  process,  refuses  to  contribute,  the  other  part- 
ners shall  contribute  their  share  of  the  liabilities,  and,  in  the 
relative  proportions  in  which  they  share  the  profits,  the  addi- 
tional amount  necessary  to  pay  the  liabilities. 

(e)  An  assignee  for  the  benefit  of  creditors  or  any  person 
appointed  by  the  court  shall  have  the  right  to  enforce  the 
contributions  specified  in  clause  (d)  of  this  section. 

(f)  Any  partner  or  his  legal  representative  shall  have  the 
right  to  enforce  the  contributions  specified  in  clause  (d)  of 
this  section,  to  the  extent  of  the  amount  which  he  has  paid  in 
excess  of  his  share  of  the  liability. 

(g)  The  individual  property  of  a  deceased  partner  shall 
be  liable  for  the  contributions  specified  in  clause  (d)  of  this 
section. 

(h)  When  partnership  property  and  the  individual  prop- 
erties of  the  partners  are  in  the  possession  of  a  court  for  dis- 
tribution, partnership  creditors  shall  have  priority  on  partner- 
ship property  and  separate  creditors  on  individual  property, 
saving  the  rights  of  lien  or  secured  creditors  as  heretofore. 

(i)  Where  a  partner  has  become  bankrupt  or  his  estate  is 
insolvent,  the  claims  against  his  separate  property  shall  rank 
in  the  following  order: 
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(I.)  Those  owing  to  separate  creditors. 
(11.)   Those  owing  to  partnership  creditors. 
(III.)  Those  owing  to  partners  by  way  of  contribution. 
Mass.  G.  L.,  c.  108A,  §40. 

36.  What  happens  when  the  personnel  of  a  partnership  is 
changed? 

\.  When  any  new  partner  is  admitted  into  an  existing  part- 
nership, or  when  any  partner  retires  and  assigns,  or  dies  and 
his  representative  assigns,  his  rights  in  partnership  property  to 
two  or  more  of  the  partners,  or  to  one  or  more  of  the  partners, 
and  one  or  more  third  persons,  if  the  business  is  continued 
without  liquidation  of  the  partnership  affairs,  creditors  of  the 
first  or  dissolved  partnership  are  also  creditors  of  the  partner- 
ship so  continuing  the  business. 

2.  When  all  but  one  partner  retire  and  assign,  or  die  and 
their  representatives  assign,  their  rights  in  partnership  prop- 
erty to  the  remaining  partner,  who  continues  the  business  with- 
out liquidation  of  partnership  affairs,  either  alone  or  with 
others,  creditors  of  the  dissolved  partnership  are  also  creditors 
of  the  person  or  partnership  so  continuing  the  business. 

3.  When  any  partner  retires  or  dies  and  the  business  of  the 
dissolved  partnership  is  continued  as  set  forth  in  paragraph 
(1)  or  (2)  of  this  section,  with  the  consent  of  the  retired 
partners  or  the  representative  of  the  deceased  partner,  but 
without  any  assignment  of  his  right  in  partnership  property, 
rights  of  creditors  of  the  dissolved  partnership  and  of  the 
creditors  of  the  person  or  partnership  continuing  the  business 
shall  be  as  if  such  assignment  had  been  made. 

4.  When  all  the  partners  or  their  representatives  assign 
their  right  in  partnership  property  to  one  or  more  third  per- 
sons, who  promise  to  pay  the  debts  and  who  continue  the 
business  of  the  dissolved  partnership,  creditors  of  the  dis- 
solved partnership  are  also  creditors  of  the  person  or  partner- 
ship continuing  the  business. 
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5.  When  any  partner  wrongfully  causes  a  dissolution  and 
the  remaining  partners  continue  the  business  under  the  pro- 
visions of  section  thirty-eight  (2b),  either  alone  or  with 
others,  and  without  liquidation  of  the  partnership  affairs,  cred- 
itors of  the  dissolved  partnership  are  also  creditors  of  the 
person  or  partnership  continuing  the  business. 

6.  When  a  partner  is  expelled  and  the  remaining  partners 
continue  the  business  either  alone  or  with  others,  without 
liquidation  of  the  partnership  affairs,  creditors  of  the  dissolved 
partnership  are  also  creditors  of  the  person  or  partnership 
continuing  the  business. 

7.  The  liability  of  a  third  person  becoming  a  partner  in 
the  partnership  continuing  the  business,  under  this  section,  to 
the  creditors  of  the  dissolved  partnership  shall  be  satisfied  out 
of  partnership  property  only. 

8.  When  the  business  of  a  partnership  after  dissolution  is 
continued  under  any  conditions  set  forth  in  this  section,  the 
creditors  of  the  dissolved  partnership,  as  against  the  separate 
creditors  of  the  retiring  or  deceased  partner  or  the  representa- 
tive of  the  deceased  partner,  have  a  prior  right  to  any  claim 
of  the  retired  partner  or  the  representative  of  the  deceased 
partner  against  the  person  or  partnership  continuing  the  busi- 
ness, on  account  of  the  retired  or  deceased  partner's  interest  in 
the  dissolved  partnership  or  on  account  of  any  consideration 
promised  for  such  interest  or  for  his  right  in  partnership  prop- 
erty. 

9.  Nothing  in  this  section  shall  be  held  to  modify  any  right 
of  creditors  to  set  aside  any  assignment  on  the  ground  of 
fraud. 

10.  The  use  by  the  person  or  partnership  continuing  the 
business  of  the  partnership  name,  or  the  name  of  a  deceased 
partner  as  part  thereof,  shall  not  of  itself  make  the  individual 
property  of  the  deceased  partner  liable  for  any  debts  con- 
tracted by  such  person  or  partnership. 

Mass.  G.  L.,  c.  108A,  §41. 
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37 .  What  are  the  rights  of  a  retiring  partner? 

When  any  partner  retires  or  dies,  and  the  business  is  con- 
tinued under  any  of  the  conditions  set  forth  in  section  forty- 
one  (1)  (2)  (3)  (5)  (6)  (par.  36),  or  section  twenty-four 
(2  b)  (par.  19)  without  any  settlement  of  accounts  as  between 
him  or  his  estate  and  the  person  or  partnership  continuing  the 
business,  unless  otherwise  agreed,  he  or  his  legal  representa- 
tive as  against  such  person  or  partnership  may  have  the  value 
of  his  interest  at  the  date  of  dissolution  ascertained,  and  shall 
receive  as  an  ordinary  creditor  an  amount  equal  to  the  value  of 
his  interest  in  the  dissolved  partnership  with  interest,  or,  at 
his  option  or  at  the  option  of  his  legal  representative,  in  lieu 
of  interest,  the  profits  attributable  to  the  use  of  his  right  in 
the  property  of  the  dissolved  partnership;  provided,  that  the 
creditors  of  the  dissolved  partnership  as  against  the  separate 
creditors,  or  the  representative  of  the  retired  or  deceased  part- 
ner, shall  have  priority  on  any  claim  arising  under  this  section, 
as  provided  by  section  forty-one  (8)  (par.  36). 
Mass.  G.  L.,  c.  108A,  §42. 

38.  When  will  the  right  to  an  account  accrue? 

The  right  to  an  account  of  his  interest  shall  accrue  to  any 
partner,  or  his  legal  representative,  as  against  the  winding  up 
partners  or  the  surviving  partners  or  the  person  or  partnership 
continuing  the  business,  at  the  date  of  dissolution,  in  the  ab- 
sence of  any  agreement  to  the  contrary. 
Mass.  G.  L.,  c.  108A,  §43. 
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/.   What  is  a  corporation  ? 

A  corporation  is  an  artificial  being,  invisible,  intangible,  and 
existing  only  in  contemplation  of  law.  Being  the  mere  creature 
of  law,  it  possesses  only  those  properties  which  the  charter  of 
its  existence  confers  upon  it,  either  expressly  or  as  incidental 
to  its  very  existence.  These  are  such  as  are  supposed  best  calcu- 
lated to  effect  the  object  for  which  it  was  created.  Among  the 
most  important  are  immortality,  and,  if  the  expression  may 
be  allowed,  individuality ;  properties  by  which  a  perpetual  suc- 
cession of  many  persons  are  considered  as  the  same,  and  may 
act  as  a  single  individual.  They  enable  a  corporation  to  man- 
age its  own  affairs,  and  to  hold  property  without  the  perplex- 
ing intricacies,  the  hazardous  and  endless  necessity,  of  per- 
petual conveyances  for  the  purpose  of  transmitting  it  from 
hand  to  hand. 

Marshall,  Dartmouth  College  v.  Woodward,  4  Wheat.  518. 

2.   What  are  the  chief  purposes  of  incorporation? 

It  is  chiefly  for  the  purpose  of  clothing  bodies  of  men,  in 
succession,  with  these  qualities  and  capacities  that  corporations 
were  invented,  and  are  in  use.  By  these  means,  a  perpetual  suc- 
cession of  individuals  are  capable  of  acting  for  the  promotion 
of  the  particular  object,  like  one  immortal  being.  But  this 
being  does  not  share  in  the  civil  government  of  the  country, 
unless  that  be  the  purpose  for  which  it  was  created.  Its  immor- 
tality no  more  confers  on  it  political  power,  or  a  political 
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character,  than  immortality  would  confer  such  power  or  char- 
acter on  a  natural  person.  It  is  no  more  a  state  instrument 
than  a  natural  person  exercising  the  same  power  would  be. 

Marshall,  Dartmouth  College  v.  Woodward,  4  Wheat.  518. 

3.  Is  the  entity  of  a  corporation  distinct  from  the  incorpor* 
ators  or  persons  that  make  the  corporation  ? 

The  great  object  of  an  incorporation  is  to  bestow  the  char- 
acter and  properties  of  personality  and  individuality  upon  the 
legal  entity  called  the  corporation  as  distinct  from  the  person 
of  the  corporators. 

Berger,  Conn.  Mutual  Assurance  Assn.  v.  Cole,  2  Dutch  362. 

4.  What  is  a  franchise? 

A  franchise  is  nothing  more  than  the  right  or  privilege  of 
being  a  corporation,  and  of  doing  such  things  and  such  things 
only,  as  are  authorized  by  the  corporation's  charter.  .  .  . 
While  it  is  conceded  the  legislature  might  confer  on  the 
artificial  body  the  power  to  sell  or  assign  the  franchise  to 
strangers,  yet  this  would  be  in  effect,  to  authorize  it  to  commit 
a  species  of  suicide,  for  it  is  manifest  the  corporation  could 
not  exist  a  moment  after  the  franchise  conferred  upon  its 
members  had  been  transferred  to  others. 

Fietsam  v.  Hay,  122  111.  293. 

5.  What  measures  the  extent  of  the  powers  of  a  corpora- 
tion ? 

A  corporation,  being  an  artificial  creation,  is  the  very  thing 
it  is  made  by  the  statute  which  brings  it  into  being  and  nothing 
more.  The  extent  of  its  powers  are  those  enumerated  in  its 
charter  or  implied  by  fair  and  natural  construction  of  powers 
expressly  conferred. 

Mallory  v.  Hanour  Oil  Works,  86  Tenn.  598. 
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6.  Of  what  State  is  a  corporation  considered  to  he  a  citizen? 

A  corporation  created  by  and  doing  business  in  a  particular 
State,  is  to  be  deemed  to  all  intents  and  purposes  as  a  person, 
although  an  artificial  person,  an  inhabitant  of  the  same  State, 
for  the  purposes  of  its  incorporation,  capable  of  being  treated 
as  a  citizen  of  that  State,  as  much  as  a  natural  person. 

Wayne,  Louisville  C.  &  C.  R.  R.  Co.  v.  Letson,  2  How.  497. 

7 .  Can  a  corporation  be  guilty  of  those  crimes  ivhich  re- 
quire malice? 

The  ancient  doctrine  that  a  corporation  because  incapable 
of  passion  or  emotion  could  not  be  held  liable  for  acts  involv- 
ing malice  of  its  officers  or  agents  acting  within  the  general 
scope  of  their  authority  or  employment  has  long  since  been 
outgrown. 

Braley,  Finish  Tern.  S.  S.  v.,  Finish  Socialistic  Pub.  Co.,  238 

Mass.  352. 

8.  Is  a  corporation  liable  for  its  torts? 

It  is  a  general  rule  that  corporations  are  liable  for  their 
torts  as  natural  persons  are.  It  is  no  defense  to  an  action 
for  torts  to  show  that  the  corporation  is  not  authorized  by  its 
charter  to  do  wrong.  Recovery  may  be  had  against  corporations 
for  assault  and  battery,  for  libel  and  for  malicious  prosecu- 
tion, as  well  as  for  torts  resulting  from  negligent  management 
of  the  corporate  business.  If  a  corporation  by  its  officers  or 
agents  unlawfully  injures  a  person,  whether  intentionally  or 
negligently,  it  would  be  most  unjust  to  allow  it  to  escape  re- 
sponsibility on  the  ground  that  its  acts  are  ultra  vires. 
Nims  V.  Mt.  Hermon  Boy's  School,  160  Mass.  177. 

9.  Can  a  party  dealing  with  a  corporation  object  that  it  is 
not  correctly  organized? 

The  rule  established  by  law  as  well  as  by  reason  is,  that 
parties  recognizing  the  existence  of  corporations  by  dealing 
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with  them,  have  no  right  to  object  to  any  irregularity  in  their 
organization  or  any  subsequent  abuse  of  their  powers,  not  con- 
nected with  such  dealing. 

Methodist  etc.,  Church  v.  Pickett,  19  N.  Y.  482. 

10.  What  is  necessary  to  show  the  existence  of  a  corpora- 
tion de  facto? 

It  has  been  repeatedly  held,  that  as  against  all  persons  who 
have  entered  into  contracts  with  bodies  assuming  to  act  in  a 
corporate  capacity,  it  is  sufficient  for  such  bodies  to  show 
themselves  to  be  corporations  de  facto.  This  cannot  be  done 
by  simply  showing  that  they  have  acted  as  corporations  for 
any  period  of  time,  however  long.  Two  things  are  necessary 
to  be  shown  in  order  to  establish  the  existence  of  a  corporation 
de  facto,  viz:  1.  The  existence  of  a  charter,  or  some  law  under 
which  a  corporation  with  the  powers  assumed  might  lawfully 
be  created,  and  (2)  A  user  by  the  party  to  the  suit,  of  the 
rights  claimed  to  be  conferred  by  such  charter  or  law. 

Methodist  etc.,  Church  v.  Pickett,  19  N.  Y.  482. 

11.  How  does  the  law  regard  subscribers  for  stock  before 
the  corporation  is  organized? 

When  the  subscription  to  formative  stock  precedes  the 
creation  of  the  body  corporate  which  will  ultimately  issue  the 
certificates,  there  is,  of  necessity,  at  the  time  such  subscriptions 
are  entered  into,  no  corporation  in  existence  with  which  a 
contract  could  be  made.  The  subscribers,  as  a  consequence,  and 
for  the  very  purpose  of  effecting  an  organization  become  stock- 
holders by  the  mere  act  of  subscribing  if  there  are  no  condi- 
tions precedent  prescribed,  and  they  are  thereby  invested  with 
the  privileges  and  subjected  to  the  liabilities  incident  to  that 
relation. 

Baltimore,  etc.  R.  R.  Co.  v.  Hambleton,  77  Md.  341. 
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12.  What  is  a  promoter? 

A  promoter  has  been  defined  to  be  one  who  brings  about 
the  incorporation  and  organization  of  a  company,  who  brings 
together  the  persons  who  become  interested  in  the  enterprise; 
who  aids  in  procuring  subscriptions  and  sets  in  motion  the 
machinery  which  leads  to  the  formation  of  the  corporation 
itself. 

Telegraph  v.  Loetscher,  127  Iowa  382. 

13.  How  does  the  law  regard  a  contract  made  by  promoters 
before  the  organization  of  a  corporation? 

In  England  it  has  been  held  in  the  more  recent  cases  that 
in  the  absence  of  a  charter  or  statutory  provision  a  contract 
made  by  the  promoters  of  a  corporation  on  its  behalf  before 
incorporation  is  a  nullity  and  that  the  corporation  cannot 
ratify  or  adopt  it  and  thus  make  it  binding  upon  it  after 
incorporation,  although  an  action  quasi  ex  contractu  may  be 
maintained  against  it  if  it  accepts  the  benefit  of  such  a  con- 
tract. 

A  similar  view  has  been  taken  by  the  Supreme  Court  of 
Massachusetts. 

A  more  liberal  view  is  taken  by  the  courts  in  other  States, 
which  hold  generally  that  a  contract  made  by  the  promoters 
of  a  corporation  on  its  behalf  may  be  ratified  or  adopted  by 
the  corporation  when  organized  and  that  the  corporation  is 
then  liable  both  at  law  and  in  equity  on  the  contract  itself 
and  not  merely  for  the  benefits  received. 

White,  Farmers  Bank  of  Vine  Grove  v.  Smith,  105  Ky.  816. 

14.  What  is  the  difference  between  mandatory  provisions  in 
the  statute  by  which  a  corporation  is  organized  and  a  directory 
provision? 

The  statute  prescribes  a  certain  course  to  be  pursued  in 
organizing  a  corporation  in  this  State.  It  does  not  necessarily 
follow,  however,  that  any  departure  from  that  course  will 
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prevent  a  corporation  from  becoming  one  de  jure,  whether  or 
not  such  departure  will  have  that  effect  upon  the  nature 
of  the  provision  which  is  violated.  If  it  is  a  mandatory  pro- 
vision, a  failure  to  substantially  comply  with  its  terms  will 
prevent  the  corporation  from  becoming  one  de  jure;  but  if 
the  provision  is  merely  directory,  then  a  departure  therefrom 
will  not  have  that  consequence. 

In  Cooky's  Cons.  Lim.  (star  page  78)  it  is  said:  "Those 
directions  which  are  not  of  the  essence  of  the  thing  to  be  done, 
but  which  are  given  with  a  view  merely  to  the  proper  and 
orderly  and  prompt  conduct  of  the  business  and  by  a  failure 
to  obey  which  the  rights  of  those  interested  will  not  be  preju- 
diced are  not  commonly  to  be  regarded  as  mandatory  and  if 
the  act  is  performed,  but  not  in  the  time  or  in  the  precise 
mode  indicated,  it  may  still  be  sufficient,  if  that  which  is  done 
accomplishes  the  substantial  purpose  of  the  statute." 
Buder  Paper  Co.  v.  Cleveland,  220  111.  128. 

15.   What  is  an  ultra  vires  contract? 

A  contract  of  a  corporation,  which  is  ultra  vires,  in  the 
proper  sense,  that  is  to  say,  outside  the  object  of  its  creation 
as  defined  in  the  law  of  its  organization,  and  therefore  be- 
yond the  powers  conferred  upon  it  by  the  legislature,  is  not 
voidable  only,  but  wholly  void,  and  of  no  effect — the  objec- 
tion to  the  contract  is  not  merely  that  the  corporation  ought 
not  to  have  made  it,  but  that  it  could  not  make  it.  Such  a 
contract  cannot  be  ratified  by  either  party,  because  it  could 
not  have  been  authorized  by  either.  No  performance  on  either 
side  can  give  the  unlawful  contract  any  validity,  or  be  the 
foundation  of  any  right  upon  it. 

Central  Trans.  Co.  v.  Pullman's  Car  Co.,  139  U.  S.  59. 

This  is  the  United  States  Supreme  Court  rule  and  is  not 
followed  by  all  the  State  courts. 
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16.  What  is  a  dividend? 

A  dividend  as  generally  understood,  and  as  the  public  will 
understand  it,  is  a  sum  which  can  be  divided  among  stock- 
holders without  touching  the  capital  stock.  The  declaration 
of  a  dividend  is  a  most  emphatic  assertion  that  the  corpora- 
tion is  in  condition  to  make  a  division  of  profits,  and  is  con- 
sequently enjoying  some  degree  of  prosperity.  So  generally  is 
this  understood  that  the  making  of  a  dividend  when  the  capital 
must  be  encroached  upon  for  the  purpose,  is  looked  upon  as 
highly  discreditable,  if  not  absolutely  dishonest  and  fraudu- 
lent, as  involving  an  assertion  of  prosperity  which  under  such 
circumstances  would  be  deceptive,  and  tending  to  give  to  the 
corporation  a  credit  to  which  it  is  not  entitled. 

Cooley,  Lockhart  v.  Van  Alstyne,  31  Mich.  76. 

17.  How  must  a  corporation  act? 

When  a  corporation  in  a  given  matter  is  empowered  to  act 
only  through  its  board  of  directors,  or  other  select  body  of  its 
officials,  individual  or  separate  action  of  the  members  of  such 
board  is  not  sufficient.  The  agent  of  the  corporation  is  the 
board  itself  acting  in  its  organized  capacity,  and  not  its  mem- 
bers acting  independently  of  its  meetings. 

Monroe  Mercantile  Co.  v.  Arnold,  108  Ga.  449. 

18.  Can  a  director  of  a  corporation  receive  compensation  for 
ivork  which  he  does? 

We  regard  the  rule  of  law  to  be  that  when  a  director  of  a 
corporation  performs  the  services  for  the  corporation,  which 
are  independent  and  outside  of  his  duties  as  such  director,  he 
has  the  same  right  to  recover  upon  an  implied  contract  for 
such  services  as  though  he  was  not  a  director,  and  the  same 
rule  applies  in  regard  to  materials  furnished  by  a  director 
used  by  the  corporation. 

Greenboro,  etc.  Turnpike  Co.  v.  Stratton,  120  Ind.  294, 
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19.  What  degree  of  diligence  must  a  director  use  in  cor- 
porate matters? 

As  to  the  degree  of  diligence  and  the  extent  of  supervision, 
to  be  exercised  by  the  directors,  there  can  be  no  room  for  doubt 
under  the  authorities.  It  is  such  diligence  and  supervision  as 
the  situation  and  the  nature  of  the  business  requires.  Their 
duty  is  to  watch  over  and  guard  the  interests  committed  to 
them.  In  fidelity,  to  their  oaths,  and  to  the  obligations  they 
assume,  they  must  do  all  that  reasonably  prudent  and  careful 
men  ought  to  do  for  the  protection  of  the  interests  of  others 
intrusted  to  their  charge. 

Briggs  V.  Spaulding,  141  U.  S.  132. 

20.  Are  directors  liable  for  ultra  vires  acts  which  they  do? 

Where  directors  intentionally  act  ultra  vires  of  the  corpora- 
tion they  are  liable  for  the  losses  it  sustains  in  consequence. 
De  Courcy,  Hill  v.  Murphy,  212  Mass.  1. 

21.  How  must  the  agents  of  a  corporation  act? 

A  corporate  body  can  only  act  by  agents,  and  it  is  of  course 
the  duty  of  those  agents  so  to  act  as  best  to  promote  the  in- 
terest of  the  corporation  whose  affairs  they  are  conducting. 
Such  agents  have  duties  to  discharge  of  a  fiduciary  nature 
towards  their  principal  and  it  is  a  rule  of  universal  applica- 
tion, that  no  one  having  such  duties  to  discharge  shall  be 
allowed  to  enter  into  engagements  in  which  he  has  or  can  have 
a  personal  interest  conflicting,  or  which  possibly  may  conflict, 
with  the  interests  of  those  whom  he  is  bound  to  protect. 

Aberdeen  Ry.  Co.  v.  Blackie  Bros.,  1  Macqueens  App.  Cas. 
461. 

22.  Can  the  stockholders  inspect  the  hooks  of  the  corpora'    1 
tion  whenever  they  please? 

The  officers  of  a  corporation  should  be  ready  to  account  to 
the  stockholders  for  their  doings  at  all  reasonable  times,  and 
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the  stockholders  have  a  right  to  inspect  their  records  and 
accounts,  and  to  ascertain  whether  they  are  faithful,  honest 
and  intelligent  in  the  performance  of  their  duties.  There  is  no 
good  reason  why  the  stockholders,  acting  in  good  faith  for  the 
purpose  of  advancing  the  interest  of  the  corporation  and  pro- 
tecting their  rights  as  owners,  should  not  be  permitted  to  ex- 
amine the  corporate  property,  including  the  books  and  ac- 
counts. Of  course  the  right  at  common  law  is  not  absolute,  so 
that  it  can  be  exercised  for  mere  curiosity,  or  for  merely  specu- 
lative purposes,  or  vexatiously. 

Knowlton,  Varney  v.  Baker,  194  Mass.  239. 

23.  What  is  the  purpose  of  hy-lavjs? 

The  office  of  a  by-law  is  to  regulate  the  conduct  and  define 
the  duties  of  the  members  towards  the  corporation  and  be- 
tween themselves. 

Wells,  Flint  v.  Pierce,  99  Mass.  68. 

24.  When  a  corporation  increases  the  shares  of  stock  are  the 
stockholders  entitled  to  any  of  the  new  stock? 

There  can  be  no  doubt  that  the  general  rule  is  that  when 
the  capital  stock  of  the  corporation  is  increased  by  the  issue 
of  new  shares,  authorized  by  the  charter,  the  holders  of  the 
original  stock  are  entitled  to  the  new  stock  in  the  proportion 
that  the  number  of  shares  held  by  them  bears  to  the  whole 
number  before  the  increase. 

Real  Estate  Trust  Co.  v.  Beird,  90  Md.  229. 

25.  After  a  dividend  has  been  declared  has  the  stockholder 
any  right  to  compel  its  delivery  to  himself? 

It  is  the  object  of  a  private  business  corporation  to  make 
money  for  its  stockholders,  and,  under  our  law,  it  is  ordinarily 
the  duty  of  the  directors  from  time  to  time  to  declare  divi- 
dends out  of  the  net  earnings,  if  there  are  any,  and  it  must  be 
left  largely  to  the  discretion  of  the  directors  to  determine 
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when  and  for  how  much  such  dividends  should  be  declared. 
.  .  .  Unless  the  rights  of  creditors  intervene  or  the  corpora- 
tion is  enjoined  from  paying  the  dividend,  on  the  ground  that 
the  dividend  has  not  been  earned,  or  on  some  other  ground,  the 
amount  of  the  dividend  after  it  has  been  declared  and  has  be- 
come payable,  is  considered  as  property  held  by  the  corpora- 
tion for  the  use  of  the  stockholders  individually  and  the  stock- 
holders may  recover  their  share,  as  money  or  property  had 
and  received  to  their  use. 

Field,  Ford  v.  Easthampton  Rubber  Thread  Co.,  158  Mass. 
84. 

26.  What  is  the  voting  right  of  stock? 

The  right  of  voting  stock  at  corporate  elections  is  an  inci- 
dent of  ownership,  to  be  exercised,  of  course,  in  the  mode  and 
under  the  restrictions  prescribed  by  the  charter  and  by-laws; 
but  nevertheless  a  part  of  the  stockholder's  property,  inherent 
in  him  by  virtue  of  his  title. 

Commonwealth  v.  Dalzell,  152  Pa.  St.  217. 

27.  What  is  the  position  of  the  holder  of  the  majority  of 
the  stock  of  a  corporation  ? 

The  holder  of  the  majority  of  the  stock  of  a  corporation 
has  the  power,  by  the  election  of  biddable  directors  and  by 
the  vote  of  his  stock,  to  do  everything  that  the  corporation  can 
do.  His  power  to  control  and  direct  the  action  of  the  corpora- 
tion places  him  in  its  shoes  and  constitutes  him  the  actual,  if 
not  the  technical  trustee  for  the  holders  of  the  minority  of  the 
stock.  He  draws  to  himself  and  uses  all  the  powers  of  the 
corporation.  In  effect  he  holds  an  irrevocable  power  of  attor- 
ney from  the  minority  stockholders  to  manage  and  to  sell  the 
property  of  the  corporation,  for  himself  and  for  them.  Time, 
places  and  notices  of  meetings  of  the  directors,  and  of  meet- 
ings of  stockholders  become  of  secondary  importance,  because 
the  presence,  the  vote  and  the  protest  of  holders  of  the  minor- 
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ity  of  the  stock  are  unavailable  against  the  will  of  the  holder 
of  the  majority. 

Wheeler  v.  Abilene  Ntl.  Bank  Bldg.  Co.,  159  Fed.  391. 

28.  What  is  the  position  of  a  man  who  owns  all  the  stock 
of  a  corporation? 

Treating  it  as  an  abstract  proposition  of  law,  I  am  of  opin- 
ion that  the  acquisition  of  the  whole  of  the  shares  of  a  cor- 
poration by  one  individual  does  not  of  itself  alter  the  nature 
of  his  relationship  to  the  corporation.  .  .  .  The  directors  of 
the  corporation  do  not  become  his  agents.  Their  duties  are  still 
controlled  by  the  rules  or  constitution  of  the  corporation  itself. 
.  .  .  The  fact  that  the  whole  of  the  shares  of  the  corporation 
are  held  by  one  individual  at  one  moment  by  no  means  implies 
that  they  will  be  so  held  at  a  future  time  and  the  responsi- 
bility of  the  directors  and  officers  of  the  corporation  is  to  the 
corporation  itself. 

Gramophone  &  Typewriter  Ltd.  v.  Stanley,  L.  R.   (1908) 
K.  B.  89. 

29.  What  is  the  meaning  of  the  term  "preferred  stock"? 
Ordinarily  the  term   "preferred  stock"   is  understood   to 

designate  such  stock  as  is  entitled  to  dividends  from  the  in- 
come or  earning  of  the  corporation  before  any  other  dividend 
can  be  paid.  But,  though  this  may  be  true,  yet  to  determine 
in  each  case  the  special  properties  and  qualities  it  possesses 
resort  must  be  had  to  the  statute  or  contract  under  which  it 
was  issued.  "Preferred  stock  takes  a  multiplicity  of  forms  ac- 
cording to  the  desire  and  ingenuity  of  the  stockholders  and 
necessities  of  the  corporation  itself." 

Scott  V.  Baltimore  &  Ohio  R.  R.  Co.,  93  Md.  475. 

30.  Can  there  be  any  restriction  on  the  transfer  of  shares 
of  stock? 

Shares  of  the  capital  stock  of  associations,  under  the  na- 
tional banking  law,  are  salable  and  transferable  at  the  will 
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of  the  owner.  They  are,  in  these  respects,  like  other  personal 
property.  The  statute  recognizes  this  transferability  although 
it  authorizes  every  association  to  prescribe  the  manner  of 
their  transfer. 

Scott  V.  Pequonnock  Ntl.  Bank,  IS  Fed.  494. 

31.  What  effect  has  a  provision  in  the  by-laws  of  the  cor- 
poration to  the  effect  that  shares  are  only  transferable  on  the 
books  of  the  corporation  on  a  sale  by  a  stockholder  of  his    1 
stock? 

It  has  been  settled,  by  repeated  adjudications,  that,  as 
between  the  parties,  the  delivery  of  the  certificate,  with  as- 
signment and  power  endorsed,  passes  the  entire  title  legal  and  ^ 
equitable  in  the  shares,  notwithstanding  that,  by  the  terms 
of  the  charter  or  by-laws  of  the  corporation,  the  stock  is  de- 
clared to  be  transferable  only  on  the  books  of  the  corporation ; 
that  such  provisions  are  intended  solely  for  the  protection 
of  the  corporation  and  can  be  waived  or  assented  at  its  pleas- 
ure, and  that  no  eifect  is  given  to  them  except  for  the  pro- 
tection of  the  corporation;  that  they  do  not  incapacitate  the 
shareholder  from  parting  with  his  interest,  and  that  his  as- 
signment, not  on  the  books,  passes  the  entire  legal  title  to 
the  stock,  subject  only  to  such  liens  or  claims  as  the  corpora- 
tion may  have  upon  it,  and  excepting  the  right  of  voting 
at  elections,  etc. 

McNeil  V.  Tenth  Ntl.  Bank,  46  N.  Y.  325. 

32.  Hozv  may  a  corporation  be  dissolved? 

The  elementary  treatises  on  corporations  describe  four 
methods  in  which  they  may  be  dissolved.  It  is  said  that 
private  corporations  may  lose  their  legal  existence  by  the 
act  of  the  legislature;  by  the  death  of  all  the  members;  by 
forfeiture  of  their  franchise;  and  by  a  surrender  of  their 
charter. 

Boston  Glass  Mfg.  v.  Langdon,  24  Pick.  49. 
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33.  What  arc  the  usual  first  steps  required  by  the  State 
laws  in  organizing  a  corporation? 

In  Massachusetts,  the  General  Laws  prescribe  as  follows: 

Three  or  more  persons  may  associate  themselves  by  writ- 
ten agreement  with  the  intention  of  forming  a  corporation 
under  general  laws.  .  .  . 

The  agreement  of  association  (first  paper  drawn  up)  shall 
state: 

(a)  That  the  subscribers  thereto  associate  themselves  with 
the  intention  of  forming  a  corporation. 

(b)  The  corporate  name  assumed. 

(c)  The  location  of  the  principal  office  of  the  corporation 
in  the  commonwealth  and  elsewhere  in  the  case  of  corpora- 
tions organized  to  do  business  wholly  outside  the  common- 
wealth. 

(d)  The  purpose  for  which  the  corporation  is  formed  and 
the  nature  of  the  business  to  be  transacted. 

(e)  If  only  shares  with  par  value  are  to  be  issued,  the 
total  amount  of  the  capital  stock.  .  .  . 

(f)  The  restrictions,  if  any,  imposed  upon  the  transfer  of 
shares. 

(g)  If  there  are  to  be  two  or  more  classes  of  stock,  a  de- 
scription of  the  different  classes,  and  a  statement  of  the 
terms  on  which  they  are  to  be  created  and  of  the  method 
of  voting  thereon. 

(h)  Any  other  lawful  provisions  for  the  conduct  and  reg- 
ulation of  the  business  of  the  corporation,  for  its  voluntary 
dissolution  or  for  limiting,  defining  or  regulating  the  powers 
of  the  corporation,  or  of  its  directors  or  stockholders,  or  of 
any  class  of  stockholders. 

(i)  The  subscriber  or  subscribers  by  whom  the  first  meet- 
ing of  the  incorporators  shall  be  called. 

(j)   The  names  and  residences  of  the  incorporators  and 
the  amount  of  stock  subscribed  for  by  each. 
Mass.  G.  L.  c.  156,  §6. 
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34.  How  are  the  incorporators  usually  notified  of  the  first 
meeting? 

The  first  meeting  of  the  incorporators  shall  be  called  by 
a  notice  signed  by  such  subscriber  to  the  agreement  of  asso- 
ciation as  may  be  designated  therein  or  by  a  majority  of  the 
subscribers  to  such  agreement;  and  such  notice  shall  state 
the  time,  place  and  purpose  of  the  meeting  which  shall  be 
held  within  the  commonwealth. 

Mass.  G.  L.,  c.  156,  §8. 

35.  What  is  the  first  thing  usually  done  at  the  first  meet- 
ing of  the  incorporators? 

At  the  first  meeting  of  a  corporation  organized  under  gen- 
eral laws  or  created  by  special  act,  or  at  any  adjournment 
thereof,  the  incorporators  shall  organize  by  the  choice,  by 
ballot,  of  a  temporary  clerk,  who  shall  be  sworn;  by  the 
adoption  of  by-laws,  and  by  the  election  by  ballot  of  direc- 
tors, or  a  treasurer,  or  a  clerk  and  of  such  other  officers  as 
the  by-laws  require  to  be  elected  by  the  stockholders.  The 
temporary  clerk  shall  make  and  attest  a  record  of  the  pro- 
ceedings, until  the  clerk  has  been  chosen  and  sworn,  includ- 
ing a  record  of  such  choice  and  qualification. 

Mass.  G.  L.,  c.  156,  §9. 

36.  What  is  the  first  duty  of  the  directors? 

A  majority  of  the  directors  elected  at  such  first  meeting 
shall  forthwith  make,  sign  and  make  oath  to  articles  setting 
forth : 

(a)  A  true  copy  of  the  agreement  of  association  and  the 
names  of  the  subscribers  thereto,  or,  if  the  corporation  is 
created  by  special  act,  a  copy  of  the  act  of  incorporation. 

(b)  The  date  of  the  first  meeting  and  the  successive  ad- 
journments thereto,  if  any. 

(c)  .  .  .  The  amount  of  capital  stock  then  to  be  issued, 
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the  amount  thereof  to  be  paid  for  in  full  in  cash,  the  amount 
thereof  to  be  paid  for  in  cash  by  instalments  and  the  instal- 
ments to  be  paid  before  the  corporation  commences  business, 
and  the  amount  thereof  to  be  paid  in  property.  If  such  prop- 
erty consists  in  any  part  of  real  estate,  its  location,  area  and 
the  amount  of  stock  to  be  issued  therefor  shall  be  stated;  if 
any  part  of  such  property  is  personal,  it  shall  be  described 
in  such  detail  as  the  commissioner  may  require,  and  the  amount 
of  stock  to  be  issued  therefor  stated.  If  any  part  of  the  capital 
stock  is  issued  for  services  or  expenses,  the  nature  of  such 
services  and  expenses  and  the  amount  of  stock  which  is  is- 
sued, shall  be  clearly  stated. 

(d)  The  name,  residence  and  post  office  address  of  each 
of  the  officers  of  the  corporation. 

The  directors  who  sign  such  articles  and  the  office'^s  and 
directors  who  sign  any  amendment  thereof,  shall  be  jointly 
and  severally  liable  to  any  stockholders  of  the  corporation 
for  actual  damages  caused  by  any  statement  therein  which 
is  false  and  which  they  know,  or  on  reasonable  examination 
could  have  been  known  to  be  false. 

Mass.  G.  L.,  c.  156,  §10. 

37.  What  papers  are  necessary  to  be  filed  with  the  Com- 
tnissioner  of  Corporation  in  Massachusetts  in  order  to  make 
application  for  a  charter? 

The  articles  of  organization,  the  agreement  of  association, 
and  the  record  of  the  first  meeting  of  the  incorporators,  in- 
cluding the  by-laws,  shall  be  submitted  to  the  commissioner, 
who  shall  examine  them  and  who  may  require  such  amend- 
ment thereof  or  such  additional  information  as  he  deems 
necessary.  If  he  finds  that  the  provisions  of  law  relative  to 
the  organization  of  the  corporation  have  been  complied  with, 
he  shall  endorse  his  approval  on  the  articles.  .  .  . 

Mass.  G.  L.,  c.  156,  §11. 
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38.  What  can  a  corporation  accomplish  by  its  by-laws?' 
Every  corporation  may  determine  by  its  by-laws  the  time 

and  place  of  holding  and  the  manner  of  conducting  its  meet- 
ings, and,  in  accordance  with  (law),  of  electing  its  officers, 
the  powers,  and  duties  and  tenure  of  its  officers,  the  number 
of  directors,  the  number  of  stockholders  and  of  directors 
necessary  to  constitute  a  quorum,  the  manner  of  calling  reg- 
ular and  special  meetings  of  the  directors,  the  expediency 
of  providing  for  an  executive  committee,  the  number  of 
members  thereof,  and  the  duties  which  may  be  delegated  to 
it,  the  method  of  making  demand  for  payment  of  subscrip- 
tions to  its  capital  stock,  the  conditions  under  which  a  new 
certificate  of  stock  may  be  issued  in  place  of  a  certificate 
which  is  alleged  to  have  been  lost  or  destroyed,  the  method 
in  general  of  transacting  its  business  and  the  manner  by 
which  the  by-laws  may  be  altered,  amended  or  repealed. 
Mass.  G.  L.,  c.  156,  §13. 

39.  What  are  the  classes  of  stock  a  corporation  may  create? 
Every  corporation  in  its  agreement  of  association,  or  in 

the  case  of  a  corporation  created  by  special  law,  in  its  articles 
of  organization,  or  in  an  amendment  to  said  agreement  or 
articles  which  may  be  adopted  as  hereinafter  provided,  may 
create  shares  of  stock  with  or  without  par  value  and  may 
create  two  or  more  classes  of  stock  with  such  preference, 
voting  powers,  restrictions  and  qualifications  thereof  as  shall 
be  fixed  in  said  agreement  or  articles  or  in  such  amendment. 
Subject  to  any  provisions  so  fixed,  every  share  without  par 
value  shall  be  equal  to  every  other  such  share.  .  .  . 
Mass.  G.  L.,  c.  156,  §14. 

40.  What  may  capital  stock  be  issued  for? 

Capital  stock  may  be  issued  for  cash,  at  not  less  than  par, 
if  the  shares  have  par  value,  for  property,  tangible  or  intangi- 
ble, or  for  services  or  expenses.  .  .  . 
Mass.  G.  L.,  c.  156,  §15. 
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41.  Hozu  is  the  business  of  a  corporation  usually  man- 
aged? 

The  business  of  every  corporation  shall  be  managed  and 
conducted  by  a  president,  a  board  of  not  less  than  three  di- 
rectors, a  clerk,  a  treasurer  and  such  other  officers  and  such 
agents  as  the  corporation  by  its  by-laws  shall  authorize.  The 
treasurer  may  be  required  to  give  a  bond  for  the  faithful 
performance  of  his  duty  in  such  sum  and  with  such  sureties 
as  the  by-laws  may  prescribe.  The  clerk,  who  shall  be  a 
resident  of  the  commonwealth,  shall  be  sworn  and  shall  re- 
cord all  votes  of  the  corporation  in  a  book  to  be  kept  therefor. 
Mass.  G.  L.,  c.  156,  §21. 

42.  What  is  the  power  of  the  hoard  of  directors? 

The  board  of  directors  may  exercise  all  the  powers  of  the 
corporation,  except  such  as  are  conferred  by  law,  or  by  the 
by-laws  of  the  corporation,  upon  the  stockholders. 
Mass.  G.  L.,  c.  156,  §25. 

43,  Must  there  he  stockholders'  meetings? 

There  shall  be  an  annual  meeting  of  the  stockholders, 
and  the  time  and  place  of  holding  it,  and  the  manner  of 
conducting  it,  shall  be  fixed  by  the  by-laws;  but  it  shall  be 
held  within  ninety  days  after  the  end  of  the  fiscal  year  of 
the  corporation.  All  meetings  of  the  stockholders  shall  be 
held  in  the  commonwealth.  .  .  . 
Mass.  G.  L.,  c.  156,  §28. 

44.  How  are  the  special  meetings  of  the  stockholders  usu- 
ally called? 

Special  meetings  of  the  stockholders  may  be  called  by  the 
president  or  by  a  majority  of  the  directors.  .  .  . 

Mass.  G.  L.,  c.  156,  §31. 
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45.  When  are  the  directors  of  a  corporation  liable  for  its 
debts? 

The  directors  of  every  corporation  shall  be  jointly  and 
severally  liable  for  the  debts  and  contracts  of  the  corpora- 
tion in  the  following  cases: 

First.  For  declaring  or  assenting  to  dividend  if  the  corpora- 
tion is,  or  thereby  is  rendered,  bankrupt  or  insolvent,  to  the 
extent  of  such  dividend. 

Second.  For  debts  contracted  between  the  time  of  making 
or  assenting  to  a  loan  to  a  stockholder  or  director  and  the 
time  of  its  repayment,  to  the  extent  of  such  loan.  I 

Directors  who  vote  against  declaring  said  dividend  or 
who  vote  against  making  said  loan  shall  not  be  liable  as 
aforesaid. 

Mass.  G.  L.,  c.  156,  §37. 
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